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False Advertising Disputes:
Benefits, Challenges, and Risks of Making and Defending 

Against False Advertising Claims

Agenda

Lawyers Partnering with Business

ROUNDTABLE
BREAKFAST SERIES

7:30–8:00 a.m. Registration and Continental Breakfast

8:00–8:15 a.m. Welcome and Introduction of Panel

8:15 a.m. Panel Discussion Addressing:
Identifying and challenging implied claims in advertising litigation –

Lessons learned from recent cases –

Comparison of the self-regulatory process to litigation –

How false advertising cases play out at the Federal Trade  –
Commission (FTC) and the National Advertising Division of 
the Council of Better Business Bureaus, as well as those cases 
involving the Lanham Act, consumer class action, and state 
attorneys general

The perspective of the regulators: recent developments at FTC –

How surveys are used (and misused) in advertising disputes –

Defenses: puffery, primary jurisdiction, voluntary cessation, truth,  –
and counterclaim

10:00 a.m. Questions and Answers
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The FTC’s Advertising Priorities

Mary K. Engle
Associate Director for Advertising 

Practices
U.S. Federal Trade Commission

1

Arnold & Porter Roundtable Breakfast 
Series

McLean, VA
October 22, 2009

Current Priorities

 National advertising
 Health claims
 Functional foods

 Updating order substantiation 
requirements in health-related cases

2

 Green marketing
 Endorsements and testimonials
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National Advertising, Especially 
Advertising Making Health Claims

 Health claims are becoming more 
prevalent in food advertising – so we are 
giving increased scrutiny to food 
advertising 

3

4
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Health Claims Cases
 Kellogg (Mini Wheats) (consent order 2009)

 Advertisers must be careful when transforming research findings 
into advertising claims

 Airborne (consent judgment 2008)

 Implied claims, including claims made through visual depictions, 
can be misleading

 Rite Aid and CVS (consent judgments 2009)

5

 Rite Aid and CVS (consent judgments 2009)

 Retailers are liable for the claims they make – especially the health 
benefit claims – about their store-brand products

Kellogg’s Frosted Mini-Wheats

6



10/22/09

4

7

Frosted Mini-Wheats
 Kelloggs’ ads claimed that the cereal was 

“clinically shown to improve kids’clinically shown to improve kids  
attentiveness by nearly 20%”

 Only half of the kids in the study showed 
any improvement in attentiveness; only 1 
in 7 improved by 18% or more and only 1 
in 9 improved by 20% or more

8

p y
 Kids who ate Frosted Mini-Wheats were 

compared against kids who only had 
water
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AirborneAirborne

9

Net impression

 We look at the 
entire ad, 
including all 
graphics and 
visual elements

10
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 Earlier ads made express 
cold prevention claims

 Later ads made the same 
claims through implication

 Order included up to $30 
million in refund program, 
including private class 

11

action settlement

FTC v. Airborne Health, Inc. et al. (Stipulated Final Order 2008)

Dissenting Statement
 Commissioner Rosch issued a dissenting 

statement in the Airborne casestatement in the Airborne case
 Did not support permitting the run-out of 

product labeling for several months
 Believed that the Complaint and Order 

should have addressed assertions of the 
product’s “immune-boosting” qualities

12

product s immune-boosting  qualities
 Believed that corrective advertising was 

necessary to remove lingering 
misperceptions about the product
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Improvita, Rite Aid, CVS

 FTC sued Improvita, manufacturer of 
Ai b k k ff d t ld b RitAirborne knock-off product sold by Rite 
Aid and other retailers

 FTC settled with Rite Aid (Germ Defense) 
($500,000 in consumer redress) and CVS 
(AirShield) ($2.8 million in consumer 
redress)

13

redress)
 Complaints included allegations as to 

immunity-boosting claims; no run-out 
provisions in orders

Functional Foods
 Health benefit claims for foods – “functional 

foods”  
 Claims such as boost the immune system, 

assist with memory and brain function, boost 
metabolism, protect the heart, etc.

 Claims must be supported by strong science
 Ads should not overstate what the research

14

 Ads should not overstate what the research 
shows

 We have concerns with disease prevention or 
treatment claims not approved by FDA
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Order Provisions:
Substantiation of 

Health-Related Claims
 Standard FTC injunctive provision 

prohibits particular kinds of claims unless 
the defendant:
 “possesses and relies upon competent and 

reliable scientific evidence that substantiates 
the representation”

15

p

 This language is not sufficiently precise; 
we will be crafting new injunctive 
language in future orders

Order Provisions:
Substantiation for Health-Related 

Claims

 New provision will achieve several goals:
 Easier to enforce
 Better harmonize with laws and regulations 

administered by sister agencies (e.g., FDA)
 Address situations where a single piece of

16

Address situations where a single piece of 
research, although conducted according to 
established protocols, achieved results 
inconsistent with the weight of scientific 
evidence in the relevant field
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“Green” Marketing
 FTC recently conducted consumer 

research to help determine how to updateresearch to help determine how to update 
the Guides for the Use of Environmental 
Marketing Claims a/k/a Green Guides

 Last year, FTC held a series of workshops 
on developing issues:  carbon offsets and 
Renewable Energy Certificates; green 
building and textile issues; green

17

building and textile issues; green 
packaging issues

 Expect to issue revised Green Guides for 
comment in 2010

“Green” Marketing Cases

 Clothing/sheet sellers (Jonani, MadMod, 
Pure Bamboo, Bamboosa) deceptively 
labeled and advertised products as made 
of natural bamboo fiber, when they were 
made of man-made rayon (from bamboo)

 Cases also included Textile Fiber Act rule 
counts

18

 Cases challenged claims the products 
were manufactured using an 
“environmentally friendly” process, and 
were biodegradable
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Kmart (2009 consent order)Kmart (2009 consent order)

19

“Green” Marketing Cases

 Law enforcement actions alleging false 
d b t ti t d bi d d bilitand unsubstantiated biodegradability 

claims:  Kmart, Tender Corp., and Dyna-E 
Corp.

 Same issue as cases from early 1990s:  
modern sanitary landfills are designed to 

20

prevent biodegradation, so even paper 
products won’t biodegrade there
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Guides for Use of Endorsements & 
Testimonials in Advertising

O O t b 5 FTC d i i On October 5, FTC announced revisions 
to its 30-year-old Endorsement Guides

 Principal changes:
 Requiring disclosure when advertiser paid for 

study touted in ad
Deletion of “results not typical” safe harbor

21

 Deletion of “results not typical” safe harbor
 Addition of examples of disclosing material 

connections in social media marketing

Sponsorship of Studies

 Old Guides:  no need to disclose when 
advertiser paid for study cited in ad (on 
theory that substantiation requirements 
would be sufficient to prevent deception)

 Revised Guides:  knowing advertiser paid 
for study may affect weight consumers

22

for study may affect weight consumers 
give to study results, so study 
sponsorship should be disclosed
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Generally Expected Results …Typicality

23

Consumer Endorsements: Typicality

 An advertisement employing an p y g
endorsement reflecting the experience of 
an individual or a group of consumers on 
a central or key attribute of the product or 
service will be interpreted as representing 
that the endorser’s experience is 

t ti f h t ill

24

representative of what consumers will 
generally achieve with the advertised 
product in actual, albeit variable, 
conditions of use.  
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Consumer Endorsements: 
Results Not Typical

 Therefore, unless the advertiser possesses and 
li d t b t ti ti f thirelies upon adequate substantiation for this 

representation, the advertisement should either 
[A] clearly and conspicuously disclose what the 
generally expected performance would be in the 
depicted circumstances or [B] clearly and 
conspicuously disclose the limited applicability 
of the endorser’s experience to what consumers

25

of the endorser s experience to what consumers 
may generally expect to achieve. 

 Revised Guides eliminate option B
 Net impression controls

Social Media Marketing

26
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Disclosure of Material Connections

 Endorsement Guides require disclosure of 
“material connection” between a seller and anmaterial connection  between a seller and an 
endorser

 A material connection is one that might affect the 
weight or credibility of the endorsement, i.e., 
isn’t reasonably expected by the audience

 Examples of such connections include:
S ll i ti d

27

 Seller is compensating endorser
 Endorser is employee or business associate of seller
 Endorser is related to seller

When Does a Consumer 
Become an Endorser?

 Answer:  When – viewed objectively – the j y
consumer is being sponsored by the 
marketer

 Consider:  Is speaker acting solely 
independently (in which case there’s no 
endorsement); or is speaker acting on 
behalf of advertiser/agent such that

28

behalf of advertiser/agent such that 
speaker’s statement is an “endorsement” 
that’s part of an overall marketing 
campaign?
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When Does a Consumer 
Become an Endorser?

 Some factors to consider: Some factors to consider:
 Did advertiser compensate speaker?
 Did advertiser provide product for free?
 What are terms of any agreement b/t 

advertiser/speaker?
 What is length of relationship b/t 

29

advertiser/speaker?
 Did speaker previously receive free products?
 What is value of free products received?

For More Information

 www ftc gov www.ftc.gov

 mengle@ftc.gov

 Thank you!

30
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NAD and Advertising Self-
RegulationRegulation

David G. Mallen
Associate DirectorAssociate Director
National Advertising Division

NAD Self-Regulation

Mission is to protect the integrity and 
credibility of advertising by ensuring that 
claims are truthful and accurate.

Cost-effective means of resolving 
disputes.

Success Rate:  95%
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Litigation Versus NAD?

McNeil Nutritionals, LLC 
(Splenda® No Calorie 
Sweetener))

Report #4260 –
December 2004

NAD & the Courts

The only authentic 
Russian vodka
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– Puffery

Issues and Claims

Puffery
– Product testing
– Performance Claims
– Demonstrations
– Savings Claims
– Taste tests
– Surveysy
– Disclosures

What’s New?

• Comparative Advertising

• Implied Claims and Puffery

• Green  Marketing• Green  Marketing

• Social Media
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Comparative Performance Claims

S.C. Johnson Company
(Glade Fabric & Air Odor Eliminator)
Report #5063 (August 2009)

Consumer Preference Testing

Kraft Foods, Inc.
(Tombstone Pizza)
Report #4915 (October 2008)
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Product Testing Issues

• Is there an industry standardized test?
Is the methodolog so nd?• Is the methodology sound?

• Did the study test the actual products at issue?
• Can a correlation be drawn between the test 

results and the challenged claims?
• Are the parameters of the test consumer• Are the parameters of the test consumer 

relevant?

Consumer Perception Tests

Campbell Soup Company
(Campbell’s Select Harvest 
Soups)
Report #4981 (March 2009)
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Puffery?

The Coca-Cola Company
(Minute Maid Enhanced Juice Blend)
Report #5091 (October/November 2009)

feedstock zero-impact
feedstock content

ECO-SMART

sustainable

sustainability

renewable

photodegradable
cradle to cradle

cradle to grave
CARBON OFFSETS

environmentally safe

Bioenergy

eco-friendlyrenewable 
resourcelife cycle

recycled

compostable

environmentally friendly
ozone-friendly

CARBON OFFSETS

renewable 
energy credits

CLEAN ENERGY

environmentally 
preferable

naturally derived
non-toxic

energy intensity

energy efficient

greenhouse gases

alternative fuels

recyclable

biodegradabledegradable RENEWABLE

BIO-BASED
NATURAL CONTENT

earth-friendly

energy credits

carbon neutral
carbon footprint

environmentally safe

environmental 
management 
systems (EMS)

green 
purchasing
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Degradable

Dispoz-O (“Enviroware” 
tableware products)tableware products)

NAD Case #4990

“Enviroware cutlery, 
straws, hinged containers, 
plates, bowls and trays are plates, bowls and trays are 
100% biodegradable and 
come with a certificate of 
biodegradability.”

“Harnessing the Power of Harnessing the Power of 
Nature™...to deliver cleaner, 
fresher laundry while being 
better for you and your family, 
more sensible for the 
environment.”

“100% Plant-Based Soaps”

“No Petroleum-Based 

The Clorox Company (Arm & Hammer® Liquid Laundry 
Detergent) (May 2008)

Cleaners”
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Social Media: Is it Advertising?

• Dyson, Inc #4619 (2007)

Social Media and Advertising Self-
Regulation

• The Role of Self Regulation in the New 
MediaMedia

• Is it Advertising?

• NAD seeks to harmonize its review with 
l t  t d d  d G id liregulatory standards and Guidelines.

• Disclosures of Material Connections
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• Available via online subscription at: 
http://www.nadreview.org/

NAD Case Reports

• Archives serve as a research tool offering 
education, guidance and support; access NAD 
decisions,
NARB appeals and more;
search by issue, company,
date or key phrases

Thank you.y

http://www.nadreview.org/

dmallen@nad.bbb.orgdmallen@nad.bbb.org
212-705-0121



10/22/09

1

Methodological Issues in 
False Advertising Surveysg y

Michael B. Mazis
School of Business

American UniversityAmerican University

Key Issues in 
False Advertising Surveys

 Universe 
 Open and Closed-Ended Questions
 “Noise”
 Filter Questions
 Control Questions vs. Control Ads
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Universe

 Memory vs. Stimulus-Based Surveys
 Memory-Based – Eveready confusion, 

secondary meaning, and dilution surveys 
(universe crucial)

 Stimulus-Based – False advertising and 
array confusion surveys (universe 
definition often goes to weight of survey)definition often goes to weight of survey)

Open vs. Closed-Ended 
Questions

 Open-Ended – preferred by courts; 
less likely to be biased, but may 
produce general responses

 Closed-Ended – greater potential for 
bias, but likely to produce more 
specific findingsp g
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FTC v. Telebrands 

 EMS contraction of 
stomach musclesstomach muscles

 Recall commercials 
for other ab belts

 No express claims 
about weight loss 
or fat loss
h d l Show models

 Implied claims

FTC Survey

 Open-Ended Questions – What did ad 
i t ? (22% fl t b  l  communicate? (22% flat abs, lose 

weight/fat, gets you in shape)
 Closed-Ended Q’s – Using Ab Force…
 Well-defined abdominal muscles (65%)
 Lose inches around waist (58%)
 L  i ht (43%) Lose weight (43%)
 Effective alternative to exercise (39%)
 Removes fat deposits (23%)
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Is the Ab Force ad deceptive?
Alternative Explanations

 “Yea Saying” to closed-ended 
questions

 Pre-Existing Beliefs – about other 
Ab belt ads 

 N d ti  l t  f d Non-deceptive elements of ad
 Questions may be leading or biased

“Noise”

 Extraneous factors that make it 
impossible to state that ad CAUSED 
the observed results (deception)

 How to control for NOISE?
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Controls - Filters
 Questioning Approaches
 Filt  Q ti  li i t  d t   Filter Questions – eliminate respondents 

who are guessing or yea saying

“Did the ad say, show or imply that Ab Force 
improves users’ appearance, fitness, or 
health?” (to qualify for closed-ended 
questions) 

Problems with Filtering

 Filter Questions cause respondents to 
be dropped from survey 
 Over Filtering - more filter questions 

fewer respondents answer closed-ended 
questions  less likely to find deception 
(Defense Strategy)
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Controls – Yea-Saying

 “Yea-Saying”
 “Did or didn’t the ad say, show or imply 

that Ab Force improves users’ 
appearance, fitness, or health or don’t 
you know?” (Quasi-Filter)

N  b t t ffi i t t l Necessary but not sufficient controls

Control Questions

 Add additional items to control for 
i  it  t i  i  yea-saying – items not appearing in 

challenged ad yet plausibly associated 
with product

 Using AbForce…
 Lowers blood pressure (6%)
 Relieves pain from stomach ulcers (5%) Relieves pain from stomach ulcers (5%)
 Relieves nausea (4%)

 Limited as a control – controls for 
yea-saying only
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Control Advertisements
 Control for Pre-Existing Beliefs
 Control for non-deceptive elements 

of ad
 Goal: To show respondent a non-

deceptive ad as close as possible 
to allegedly deceptive ad

1. Modified Ad – purge misleading 
elements; correct misimpression

Potential Problems with Creating 
Modified Ads

 Technical difficulties – print vs. TV ads
 May be little remaining
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15

16
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2. Ad with Disclaimer

 Corrects alleged deception with 
additional statement

 Potential problems
 What should be the message?
 Is message effective?
 Will consumers notice it and believe it? Will consumers notice it and believe it?
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FreeCreditReport.com

Actual Ad
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Control Ad

Ad with Disclaimer

 “To get your free credit report you 
must sign-up for a trial membership 
in Triple Advantage. If you don’t 
cancel within the 7-day trial period, 
you will be billed $14.95 per month.”
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3. Same Brand – Different Ad

 Often used for TV ads (FTC v. Kraft) 
when allegedly deceptive ad cannot 
be modified.

 Problems 
 Must have an available non-misleading 

ad for brand
 What is “best” ad to use? 

4. Different Brand’s Ad 

 Used when no other control ad 
available (FTC v. Novartis)

 Problem – many differences between 
test ad and control ad
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Conclusions

 No cookbook studies
 Control questions – useful but not 

usually sufficient
 Control Ads used in most studies
 Trade-offs in selecting control ads
 K l d bl  E i d  d  Knowledgeable, Experienced, and 

Independent Expert
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Roundtable Breakfast Series – October 22, 2009
False Advertising Disputes: Benefits, Challenges, and Risks of Making and 

Defending Against False Advertising ClaimsDefending Against False Advertising Claims

Competitor False Advertising Suits 
Under the Lanham Act 

Randall K. Miller
Arnold & Porter LLP

Lanham Act – Overview
 Federal false ad law 
 Competitors sue

– For ANY statement that: 

“misrepresents the nature, 
characteristics or qualities”

– Not limited to “traditional” advertising

 Case can go fast! Case can go fast!
 Remedies:  

(1) injunction; (2) corrective advertising; (3) money 
damages

2
Randy Miller, Arnold & Porter
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•Listerine

Cases You’ve Heard About

Listerine
•DirecTV
•Splenda
•Tysons Food

3
Randy Miller, Arnold & Porter

Cases You’ve Never Heard About

 Threat of lawsuit causes surrender

4
Randy Miller, Arnold & Porter
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Why / When would you sue your 
competitor?

 They’ve crossed the line
 You haven’t

5
Randy Miller, Arnold & Porter

Why the Court?

 Advantages
– Speed
– Coerciveness

 Disadvantages
Uncertainty– Uncertainty

– Cost

6
Randy Miller, Arnold & Porter
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Sports Drink Wars:  
Cheat & Retreat? 

7
Randy Miller, Arnold & Porter

Voluntary cessationVoluntary cessation 
–a defense?

8
Randy Miller, Arnold & Porter
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Implied Claims:

9

Implied Claims

 Literally true, but 
tends to deceive… 

 …a substantial 
ti f t t

10

portion of target 
audience.

 Usually demonstrated by
surveys.
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LISTERINE: “Just as effective as floss”

11
Randy Miller, Arnold & Porter

“Artificial Sweetener” “From Nature”
“More Natural Than Competition”

Splenda: “Made From Sugar”

12
Randy Miller, Arnold & Porter
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“For 
Picture 
Quality 

13
Randy Miller, Arnold & Porter

That Can’t 
Be Beat”

14
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ExampleExample

 Product Name

Novartis v. Johnson & JohnsonNovartis v. Johnson & Johnson
 Product Name

“Mylanta Nighttime Strength”

 Implied Claim
Uniquely Effective for Nighttime
Heartburn Suffers

 Problem
No Data to Support Implied Claim

 Result
Injunction

1515

129 F. Supp. 2d (D.N.J. 2000)

Baby Brick

Randy Miller, Arnold & Porter 16
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 Huggies 

The Shape of Diapers

gg
– “natural fit” 
– “fits more naturally”

 P&G (Pampers) sued
 Kimberley-Clark prevails on 

“puffing” defense

17
Randy Miller, Arnold & Porter

 Well known: Papa Johns Pasta Diapers

Puffing defense

Well known: Papa Johns, Pasta, Diapers
 Irrelevant to advertising planning
 The “shrinking” defense
 The delusional defense
 Don’t count on it Ever Don t count on it.  Ever.

18
Randy Miller, Arnold & Porter
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 X-ray case

Money Damages

 Injunction plus $11.3 million 
damage award

19
Randy Miller, Arnold & Porter

– Monitor the competition 

Litigation Planning

p
• Be ready to fire aggressive counterpunch 

– Assemble multi-disciplinary team
• Survey, fraud, consumer psychology

– Measure noise
• Pre-existing beliefs 
• Perceptions in market unrelated to ads

– Get out in front of the “story” told by internal 
documents

20
Randy Miller, Arnold & Porter
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Randy Miller
703.720.7030 

Randall.Miller@aporter.com

21



Mary K. Engle
Associate Director for Advertising Practices
Bureau of Consumer Protection
Federal Trade Commission

Mary K. Engle directs the Federal Trade Commission’s Division of Advertising Practices.  The Division is 
responsible for regulating national advertising matters, including claims about food, OTC drugs, dietary 
supplements, alcohol, tobacco, and Internet services.  The Division also enforces the Children’s Online 
Privacy Protection Act, a statute regulating the online collection of personal information from children.  
Ms. Engle joined the FTC as a staff attorney in 1990, has held a number of management positions in the 
FTC’s Bureau of Consumer Protection, and has served as an advisor to a Commissioner.  Before joining 
the FTC, Ms. Engle practiced law with a firm in Washington, D.C.  She received an A.B. from Harvard 
University in 1983 and a J.D. from the University of Virginia School of Law in 1986.

Mary Koelbel Engle
Division of Advertising Practices
Federal Trade Commission
601 New Jersey Ave., NW
Washington, DC 20580
mengle@ftc.gov
202-326-3161
202-326-3259 fax



 

 

David G. Mallen 
 

David G. Mallen is the Associate Director of the CBBB’S National Advertising Division 
(NAD), the investigative arm of the advertising industry’s self-regulatory organization.  
David joined NAD in March 1999 and is responsible for the review of a broad range of 
national advertising campaigns in traditional and new media.  In the course of analyzing 
complex legal, communication, and claim substantiation issues, he has resolved hundreds of 
advertising disputes involving food and drug products, telecommunication services, 
computer and Internet technology, environmental claims and consumer household products.  
David is a popular public speaker and frequently lectures on advertising self-regulation, 
environmental marketing, scientific claim substantiation and sensory testing, international 
issues and advertising and ethics.   
 
Before joining NAD, David practiced law at Kensington & Ressler L.L.C. in New York City, 
where he concentrated on product liability defense, business counseling and commercial 
litigation.  He is an experienced trial lawyer with background in biological science and has 
represented a wide range of businesses, including manufacturers of consumer products, in all 
phases of litigation in state and federal court and in alternative dispute resolution.  David is a 
former member of the Product Liability Committee of the Association of the Bar of the City 
of New York, and served on the Committee’s Scientific Evidence Subcommittee.  
 
David is also the author or contributor to a number of publications, including Advertising 
Self-Regulation, Consumer Protection Law Developments, American Bar Association (2009); Baby 
Steps at NAD: The Advertising of Infant Formula, Consumer Protection Update, American 
Bar Association, Volume 11 No. 2 (2003) and Advertising Review 2000: The NARB 
Roundup, Advertising Compliance Service, Vol. XXI, Nos. 9, 10 (2001).  
 
David graduated from Cornell University where he majored in Biology and Society.  He is a 
graduate of Albany Law School of Union University and is admitted to the bars of New 
York State, and the Southern and Eastern Districts of New York.  

  



Michael B. Mazis is Professor Emeritus of Marketing at American University’s Kogod 
School of Business. He was a faculty member at American University for 28 years, and 
he served over 10 years as chair of the marketing department. He has taught courses in 
consumer behavior, marketing research, marketing principles, marketing management, 
Internet marketing, and marketing and public policy. 

Dr. Mazis received his B.S. degree in Economics from the University of Pennsylvania, his 
M.B.A. degree from New York University, and his Ph.D. degree in Business Administration 
from Pennsylvania State University. He was editor of the Journal of Public Policy & 
Marketing from 1992 to 1995, and he was Associate Editor of The Journal of Consumer 
Affairs from 1998 to 2001. 

Dr. Mazis’s research interests have focused on consumer perception of advertising, 
labeling, and other marketing materials and on the impact of information disclosures on 
consumer perceptions. He has published over 60 articles in academic journals, including 
Journal of Marketing, Journal of Consumer Research, Journal of Marketing Research, 
Journal of Public Policy & Marketing, The Journal of Consumer Affairs, Journal of 
Personality and Social Psychology, Journal of Experimental Social Psychology, and Journal 
of the American Medical Association. 

He served has the FTC’s principal marketing witness in FTC vs. Novartis in 1997, FTC vs. 
Trans Union in 1998, FTC vs. Mercury Marketing in 2003, and FTC vs. Telebrands in 2004. 
In addition, he has served as a consultant on marketing issues for the Food and Drug 
Administration, Consumer Product Safety Commission, Department of Justice, Federal 
Deposit Insurance Corporation, Bureau of Tobacco, Alcohol, and Firearms, U.S. Mint, and 
states of California and Vermont. He has also served as an expert witness in Lanham Act 
cases for Johnson & Johnson, Clorox, Burger King, Fisher Price, Comcast, and Perdue 
Farms in advertising and trademark matters. In addition, he has spoken on designing 
consumer perception surveys at conferences sponsored by the American Marketing 
Association, American Bar Association, D.C. Bar Association, and Better Business Bureaus 
(National Advertising Division). 
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Randall Miller
Partner

Randy Miller is a trial lawyer with substantial 
experience litigating complex commercial 
disputes, including cases involving breach of 
contract, fraud, false advertising, breach of 
fiduciary duty, and unfair/deceptive trade 
practices.  A partner in the firm's business 

litigation practice group, Mr. Miller has served as the lead trial lawyer 
for jury trials in both state and federal courts.

Mr. Miller's areas of experience include:

 Complex Commercial Litigation

 Fraud Litigation

 False Advertising Litigation

 Consumer Protection Litigation

 Class Action Litigation

 Securities Fraud Litigation

Representative Matters

 Sanderson Farms, et al. v. Tyson Foods, Inc. (D. Md.) (No. 
08-CV-210). Lead counsel for plaintiffs in a Lanham Act false 
advertising case involving promotional claims for poultry 
products. Won major victory on multiple fronts including 
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I. Introduction
Surveys are used to describe or enumerate objects or the beliefs, attitudes, or
behavior of persons or other social units.1 Surveys typically are offered in legal
proceedings to establish or refute claims about the characteristics of those ob-
jects, individuals, or social units. Although surveys may count or measure every
member of the relevant population (e.g., all plaintiffs eligible to join in a suit, all
employees currently working for a corporation, all trees in a forest), sample
surveys count or measure only a portion of the objects, individuals, or social
units that the survey is intended to describe.2

Some statistical and sampling experts apply the phrase “sample survey” only
to a survey in which probability sampling techniques are used to select the
sample.3 Although probability sampling offers important advantages over
nonprobability sampling,4 experts in some fields (e.g., marketing) regularly rely
on various forms of nonprobability sampling when conducting surveys. Consis-
tent with Federal Rule of Evidence 703, courts generally have accepted such
evidence.5 Thus, in this reference guide, both the probability sample and the
nonprobability sample are discussed. The strengths of probability sampling and
the weaknesses of various types of nonprobability sampling are described so that
the trier of fact can consider these features in deciding what weight to give to a
particular sample survey.

As a method of data collection, surveys have several crucial potential advan-
tages over less systematic approaches.6 When properly designed, executed, and

1. Social scientists describe surveys as “conducted for the purpose of collecting data from individu-
als about themselves, about their households, or about other larger social units.” Peter H. Rossi et al.,
Sample Surveys: History, Current Practice, and Future Prospects, in Handbook of Survey Research 1, 2
(Peter H. Rossi et al. eds., 1983). Used in its broader sense, however, the term survey applies to any
description or enumeration, whether or not a person is the source of this information. Thus, a report on
the number of trees destroyed in a forest fire might require a survey of the trees and stumps in the
damaged area.

2. In J.H. Miles & Co. v. Brown, 910 F. Supp. 1138 (E.D. Va. 1995), clam processors and fishing
vessel owners sued the Secretary of Commerce for failing to use the unexpectedly high results from
1994 survey data on the size of the clam population to determine clam fishing quotas for 1995. The
estimate of clam abundance is obtained from surveys of the amount of fishing time the research survey
vessels require to collect a specified yield of clams in major fishing areas over a period of several weeks.
Id. at 1144–45.

3. E.g., Leslie Kish, Survey Sampling 26 (1965).
4. See infra § III.C.
5. Fed. R. Evid. 703 recognizes facts or data “of a type reasonably relied upon by experts in the

particular field . . . .”
6. This does not mean that surveys can be relied on to address all types of questions. For example,

some respondents may not be able to predict accurately whether they would volunteer for military
service if Washington, D.C., were to be bombed. Their inaccuracy may arise not because they are
unwilling to answer the question or to say they don’t know, but because they believe they can predict
accurately, and they are simply wrong. Thus, the availability of a “don’t know” option cannot cure the
inaccuracy. Although such a survey is suitable for assessing their predictions, it may not provide a very
accurate estimate of what their actual responses would be.
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described, surveys (1) economically present the characteristics of a large group
of objects or respondents and (2) permit an assessment of the extent to which
the measured objects or respondents are likely to adequately represent a relevant
group of objects, individuals, or social units.7 All questions asked of respondents
and all other measuring devices used can be examined by the court and the
opposing party for objectivity, clarity, and relevance, and all answers or other
measures obtained can be analyzed for completeness and consistency. To make
it possible for the court and the opposing party to closely scrutinize the survey so
that its relevance, objectivity, and representativeness can be evaluated, the party
proposing to offer the survey as evidence should describe in detail the design
and execution of the survey.

The questions listed in this reference guide are intended to assist judges in
identifying, narrowing, and addressing issues bearing on the adequacy of surveys
either offered as evidence or proposed as a method for developing information.8

These questions can be (1) raised from the bench during a pretrial proceeding to
determine the admissibility of the survey evidence; (2) presented to the con-
tending experts before trial for their joint identification of disputed and undis-
puted issues; (3) presented to counsel with the expectation that the issues will be
addressed during the examination of the experts at trial; or (4) raised in bench
trials when a motion for a preliminary injunction is made to help the judge
evaluate what weight, if any, the survey should be given.9 These questions are
intended to improve the utility of cross-examination by counsel, where appro-
priate, not to replace it.

All sample surveys, whether they measure objects, individuals, or other social
units, should address the issues concerning purpose and design (section II), popu-
lation definition and sampling (section III), accuracy of data entry (section VI),
and disclosure and reporting (section VII). Questionnaire and interview surveys
raise methodological issues involving survey questions and structure (section IV)
and confidentiality (section VII.C), and interview surveys introduce additional
issues (e.g., interviewer training and qualifications) (section V). The sections of
this reference guide are labeled to direct the reader to those topics that are
relevant to the type of survey being considered. The scope of this reference
guide is necessarily limited, and additional issues might arise in particular cases.

7. The ability to quantitatively assess the limits of the likely margin of error is unique to probability
sample surveys.

8. See infra text accompanying note 27.
9. Lanham Act cases involving trademark infringement or deceptive advertising frequently require

expedited hearings that request injunctive relief, so judges may need to be more familiar with survey
methodology when considering the weight to accord a survey in these cases than when presiding over
cases being submitted to a jury. Even in a case being decided by a jury, however, the court must be
prepared to evaluate the methodology of the survey evidence in order to rule on admissibility. See
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589 (1993).
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A. Use of Surveys in Court
Forty years ago the question whether surveys constituted acceptable evidence
still was unsettled.10 Early doubts about the admissibility of surveys centered on
their use of sampling techniques11 and their status as hearsay evidence.12 Federal
Rule of Evidence 703 settled both matters for surveys by redirecting attention
to the “validity of the techniques employed.”13 The inquiry under Rule 703
focuses on whether facts or data are “of a type reasonably relied upon by experts
in the particular field in forming opinions or inferences upon the subject.”14 For
a survey, the question becomes, “Was the poll or survey conducted in accor-
dance with generally accepted survey principles, and were the results used in a

10. Hans Zeisel, The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322, 345 (1960).
11. In an early use of sampling, Sears, Roebuck & Co. claimed a tax refund based on sales made to

individuals living outside city limits. Sears randomly sampled 33 of the 826 working days in the relevant
working period, computed the proportion of sales to out-of-city individuals during those days, and
projected the sample result to the entire period. The court refused to accept the estimate based on the
sample. When a complete audit was made, the result was almost identical to that obtained from the
sample. Sears, Roebuck & Co. v. City of Inglewood, tried in Los Angeles Superior Court in 1955, is
described in R. Clay Sprowls, The Admissibility of Sample Data into a Court of Law: A Case History, 4
UCLA L. Rev. 222, 226–29 (1956–1957).

12. Judge Wilfred Feinberg’s thoughtful analysis in Zippo Manufacturing Co. v. Rogers Imports, Inc.,
216 F. Supp. 670, 682–83 (S.D.N.Y. 1963), provides two alternative grounds for admitting opinion
surveys: (1) surveys are not hearsay because they are not offered in evidence to prove the truth of the
matter asserted; and (2) even if they are hearsay, they fall under one of the exceptions as a “present sense
impression.” In Schering Corp. v. Pfizer Inc., 189 F.3d 218 (2d Cir. 1999), the Second Circuit distin-
guished between perception surveys designed to reflect the present sense impressions of respondents
and “memory” surveys designed to collect information about a past occurrence based on the recollec-
tions of the survey respondents. The court in Schering suggested that if a survey is offered to prove the
existence of a specific idea in the public mind, then the survey does constitute hearsay evidence. As the
court observed, Federal Rule of Evidence 803(3), creating “an exception to the hearsay rule for such
statements [i.e., state of mind expressions] rather than excluding the statements from the definition of
hearsay, makes sense only in this light.” Id. at 230 n.3.

Two additional exceptions to the hearsay exclusion can be applied to surveys. First, surveys may
constitute a hearsay exception if the survey data were collected in the normal course of a regularly
conducted business activity, unless “the source of information or the method or circumstances of prepa-
ration indicate lack of trustworthiness.” Fed. R. Evid. 803(6); see also Ortho Pharm. Corp. v. Cosprophar,
Inc., 828 F. Supp. 1114, 1119–20 (S.D.N.Y. 1993) (marketing surveys prepared in the course of busi-
ness were properly excluded due to lack of foundation from a person who saw the original data or knew
what steps were taken in preparing the report), aff’d, 32 F.3d 690 (2d Cir. 1994). In addition, if a survey
shows guarantees of trustworthiness equivalent to those in other hearsay exceptions, it can be admitted
if the court determines that the statement is offered as evidence of a material fact, it is more probative on
the point for which it is offered than any other evidence which the proponent can procure through
reasonable efforts, and admissibility serves the interests of justice. Fed. R. Evid. 807; e.g., Keith v.
Volpe, 618 F. Supp. 1132 (C.D. Cal. 1985); Schering, 189 F.3d at 232. Admissibility as an exception to
the hearsay exclusion thus depends on the trustworthiness of the survey.

13. Fed. R. Evid. 703 advisory committee’s note.
14. Fed. R. Evid. 703.
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statistically correct way?”15 This focus on the adequacy of the methodology used
in conducting and analyzing results from a survey is also consistent with the
Supreme Court’s discussion of admissible scientific evidence in Daubert v. Merrell
Dow Pharmaceuticals, Inc.16

Because the survey method provides an economical and systematic way to
gather information about a large number of individuals or social units, surveys
are used widely in business, government, and, increasingly, administrative set-
tings and judicial proceedings. Both federal and state courts have accepted sur-
vey evidence on a variety of issues. In a case involving allegations of discrimina-
tion in jury panel composition, the defense team surveyed prospective jurors to
obtain age, race, education, ethnicity, and income distribution.17 Surveys of
employees or prospective employees are used to support or refute claims of
employment discrimination.18 In ruling on the admissibility of scientific claims,
courts have examined surveys of scientific experts to assess the extent to which
the theory or technique has received widespread acceptance.19 Some courts have
admitted surveys in obscenity cases to provide evidence about community stan-
dards.20 Requests for a change of venue on grounds of jury pool bias often are
backed by evidence from a survey of jury-eligible respondents in the area of the
original venue.21 The plaintiff in an antitrust suit conducted a survey to assess
what characteristics, including price, affected consumers’ preferences. The sur-

15. Manual for Complex Litigation § 2.712 (1982). Survey research also is addressed in the Manual
for Complex Litigation, Second § 21.484 (1985) [hereinafter MCL 2d] and the Manual for Complex
Litigation, Third § 21.493 (1995) [hereinafter MCL 3d]. Note, however, that experts who collect
survey data, along with the professions that rely on those surveys, may differ in some of their method-
ological standards and principles. An assessment of the precision of sample estimates and an evaluation
of the sources and magnitude of likely bias are required to distinguish methods that are acceptable from
methods that are not.

16. 509 U.S. 579 (1993). See also General Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997).
17. People v. Harris, 679 P.2d 433 (Cal.), cert. denied, 469 U.S. 965 (1984).
18. EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1308 (N.D. Ill. 1986), aff’d, 839 F.2d 302

(7th Cir. 1988); Stender v. Lucky Stores, Inc., 803 F. Supp. 259, 326 (N.D. Cal. 1992); Richardson v.
Quik Trip Corp., 591 F. Supp. 1151, 1153 (S.D. Iowa 1984).

19. United States v. Scheffer, 523 U.S. 303, 309 (1998); Meyers v. Arcudi, 947 F. Supp. 581, 588
(D. Conn. 1996); United States v. Varoudakis, No. 97-10158, 1998 WL 151238 (D. Mass. Mar. 27,
1998); United States v. Bishop, 64 F. Supp. 2d 1149 (D. Utah 1999); United States v. Orians, 9 F.
Supp. 2d 1168, 1174 (D. Ariz. 1998) (all cases in which courts determined, based on the inconsistent
reactions revealed in several surveys, that the polygraph test has failed to achieve general acceptance in
the scientific community).

20. E.g., People v. Page Books, Inc., 601 N.E.2d 273, 279–80 (Ill. App. Ct. 1992); People v.
Nelson, 410 N.E.2d 476, 477–79 (Ill. App. Ct. 1980); State v. Williams, 598 N.E.2d 1250, 1256–58
(Ohio Ct. App. 1991).

21. E.g., United States v. Eagle, 586 F.2d 1193, 1195 (8th Cir. 1978); United States v. Tokars, 839
F. Supp. 1578, 1583 (D. Ga. 1993), aff’d, 95 F.3d 1520 (11th Cir. 1996); Powell v. Superior Court, 283
Cal. Rptr. 777, 783 (Ct. App. 1991).
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vey was offered as one way to estimate damages.22 A routine use of surveys in
federal courts occurs in Lanham Act23 cases, where the plaintiff alleges trade-
mark infringement24 or claims that false advertising25 has confused or deceived
consumers. The pivotal legal question in such cases virtually demands survey
research because it centers on consumer perception and memory (i.e., is the
consumer likely to be confused about the source of a product, or does the
advertisement imply an inaccurate message?).26 In addition, survey methodol-
ogy has been used creatively to assist federal courts in managing mass torts litiga-
tion. Faced with the prospect of conducting discovery concerning 10,000 plain-
tiffs, the plaintiffs and defendants in Wilhoite v. Olin Corp.27 jointly drafted a
discovery survey that was administered in person by neutral third parties, thus
replacing interrogatories and depositions. It resulted in substantial savings in
both time and cost.

B. A Comparison of Survey Evidence and Individual Testimony
To illustrate the value of a survey, it is useful to compare the information that
can be obtained from a competently done survey with the information obtained

22. Dolphin Tours, Inc. v. Pacifico Creative Servs., Inc., 773 F.2d 1506, 1508 (9th Cir. 1985). See
also SMS Sys. Maintenance Servs., Inc. v. Digital Equip. Corp., 188 F.3d 11 (1st Cir. 1999); Benjamin
F. King, Statistics in Antitrust Litigation, in Statistics and the Law 49 (Morris H. DeGroot et al. eds.,
1986). Surveys also are used in litigation to help define relevant markets. In United States v. E.I. DuPont
de Nemours & Co., 118 F. Supp. 41, 60 (D. Del. 1953), aff’d, 351 U.S. 377 (1956), a survey was used to
develop the “market setting” for the sale of cellophane. In Mukand, Ltd. v. United States, 937 F. Supp.
910 (Ct. Int’l Trade 1996), a survey of purchasers of stainless steel wire rods was conducted to support
a determination of competition and fungibility between domestic and Indian wire rod.

23. Lanham Act § 43(a), 15 U.S.C. § 1125(a) (1946) (amended 1992).
24. E.g., Union Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366 (7th Cir.), cert. denied, 429 U.S.

830 (1976); Qualitex Co. v. Jacobson Prods. Co., No. CIV-90-1183HLH, 1991 U.S. Dist. LEXIS
21172 (C.D. Cal. Sept. 3, 1991), aff’d in part & rev’d on other grounds, 13 F.3d 1297 (9th. Cir. 1994), rev’d
on other grounds, 514 U.S. 159 (1995). According to Neal Miller, Facts, Expert Facts, and Statistics: Descrip-
tive and Experimental Research Methods in Litigation, 40 Rutgers L. Rev. 101, 137 (1987), trademark law
has relied on the institutionalized use of statistical evidence more than any other area of the law.

25. E.g., Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1142–43 (9th Cir. 1997);
American Home Prods. Corp. v. Johnson & Johnson, 577 F.2d 160 (2d Cir. 1978).

26. Courts have observed that “the court’s reaction is at best not determinative and at worst irrel-
evant. The question in such cases is, what does the person to whom the advertisement is addressed find
to be the message?” American Brands, Inc. v. R.J. Reynolds Tobacco Co., 413 F. Supp. 1352, 1357
(S.D.N.Y. 1976). The wide use of surveys in recent years was foreshadowed in Triangle Publications, Inc.
v. Rohrlich, 167 F.2d 969, 974 (2d Cir. 1948) (Frank, J., dissenting). Called on to determine whether a
manufacturer of girdles labeled “Miss Seventeen” infringed the trademark of the magazine Seventeen,
Judge Frank suggested that, in the absence of a test of the reactions of “numerous girls and women,” the
trial court judge’s finding as to what was likely to confuse was “nothing but a surmise, a conjecture, a
guess,” noting that “neither the trial judge nor any member of this court is (or resembles) a teen-age girl
or the mother or sister of such a girl.” Id. at 976–77.

27. No. CV-83-C-5021-NE (N.D. Ala. filed Jan. 11, 1983). The case ultimately settled before
trial. See Francis E. McGovern & E. Allan Lind, The Discovery Survey, Law & Contemp. Probs., Autumn
1988, at 41.
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by other means. A survey is presented by a survey expert who testifies about the
responses of a substantial number of individuals who have been selected accord-
ing to an explicit sampling plan and asked the same set of questions by inter-
viewers who were not told who sponsored the survey or what answers were
predicted or preferred. Although parties presumably are not obliged to present a
survey conducted in anticipation of litigation by a nontestifying expert if it pro-
duced unfavorable results,28 the court can and should scrutinize the method of
respondent selection for any survey that is presented.

A party using a nonsurvey method generally identifies several witnesses who
testify about their own characteristics, experiences, or impressions. While the
party has no obligation to select these witnesses in any particular way or to
report on how they were chosen, the party is not likely to select witnesses
whose attributes conflict with the party’s interests. The witnesses who testify are
aware of the parties involved in the case and have discussed the case before
testifying.

Although surveys are not the only means of demonstrating particular facts,
presenting the results of a well-done survey through the testimony of an expert
is an efficient way to inform the trier of fact about a large and representative
group of potential witnesses. In some cases, courts have described surveys as the
most direct form of evidence that can be offered.29 Indeed, several courts have
drawn negative inferences from the absence of a survey, taking the position that
failure to undertake a survey may strongly suggest that a properly done survey
would not support the plaintiff ’s position.30

II. Purpose and Design of the Survey
A. Was the Survey Designed to Address Relevant Questions?
The report describing the results of a survey should include a statement describ-
ing the purpose or purposes of the survey. One indication that a survey offers
probative evidence is that it was designed to collect information relevant to the
legal controversy (e.g., to estimate damages in an antitrust suit or to assess con-

28. Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 205 (S.D.N.Y. 1981)
(distinguishing between surveys conducted in anticipation of litigation and surveys conducted for
nonlitigation purposes which cannot be reproduced because of the passage of time, concluding that
parties should not be compelled to introduce the former at trial, but may be required to provide the
latter).

29. E.g., Charles Jacquin et Cie, Inc. v. Destileria Serralles, Inc., 921 F.2d 467, 475 (3d Cir. 1990).
See also Brunswick Corp. v. Spinit Reel Co., 832 F.2d 513, 522 (10th Cir. 1987).

30. E.S. Originals, Inc. v. Stride Rite Corp., 656 F. Supp. 484, 490 (S.D.N.Y. 1987); see also Ortho
Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 695 (2d Cir. 1994); Henri’s Food Prods. Co. v. Kraft,
Inc., 717 F.2d 352, 357 (7th Cir. 1983); Information Clearing House, Inc. v. Find Magazine, 492 F.
Supp. 147, 160 (S.D.N.Y. 1980).
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sumer confusion in a trademark case). Surveys not conducted specifically in
preparation for, or in response to, litigation may provide important informa-
tion,31 but they frequently ask irrelevant questions32 or select inappropriate samples
of respondents for study.33 Nonetheless, surveys do not always achieve their
stated goals. Thus, the content and execution of a survey must be scrutinized
even if the survey was designed to provide relevant data on the issue before the
court. Moreover, if a survey was not designed for purposes of litigation, one
source of bias is less likely: The party presenting the survey is less likely to have
designed and constructed the survey to prove its side of the issue in controversy.

B. Was Participation in the Design, Administration, and
Interpretation of the Survey Appropriately Controlled to Ensure
the Objectivity of the Survey?

An early handbook for judges recommended that survey interviews be “con-
ducted independently of the attorneys in the case.”34 Some courts have inter-
preted this to mean that any evidence of attorney participation is objection-
able.35 A better interpretation is that the attorney should have no part in carrying
out the survey.36 However, some attorney involvement in the survey design is

31. See, e.g., Wright v. Jeep Corp., 547 F. Supp. 871, 874 (E.D. Mich. 1982). Indeed, as courts
increasingly have been faced with scientific issues, parties have requested in a number of recent cases
that the courts compel production of research data and testimony by unretained experts. The circum-
stances under which an unretained expert can be compelled to testify or to disclose research data and
opinions, as well as the extent of disclosure that can be required when the research conducted by the
expert has a bearing on the issues in the case, are the subject of considerable current debate. See, e.g.,
Richard L. Marcus, Discovery Along the Litigation/Science Interface, 57 Brook. L. Rev. 381, 393–428
(1991); Joe S. Cecil, Judicially Compelled Disclosure of Research Data, 1 Cts. Health Sci. & L. 434 (1991);
see also Symposium, Court-Ordered Disclosure of Academic Research: A Clash of Values of Science and Law,
Law & Contemp. Probs., Summer 1996, at 1.

32. Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 206 (S.D.N.Y. 1981)
(marketing surveys conducted before litigation were designed to test for brand awareness, whereas the
“single issue at hand . . . [was] whether consumers understood the term ‘Super Glue’ to designate glue
from a single source”).

33. In Craig v. Boren, 429 U.S. 190 (1976), the state unsuccessfully attempted to use its annual
roadside survey of the blood alcohol level, drinking habits, and preferences of drivers to justify prohib-
iting the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. The data
were biased because it was likely that the male would be driving if both the male and female occupants
of the car had been drinking. As pointed out in 2 Joseph L. Gastwirth, Statistical Reasoning in Law and
Public Policy: Tort Law, Evidence, and Health 527 (1988), the roadside survey would have provided
more relevant data if all occupants of the cars had been included in the survey (and if the type and
amount of alcohol most recently consumed had been requested so that the consumption of 3.2% beer
could have been isolated).

34. Judicial Conference of the U.S., Handbook of Recommended Procedures for the Trial of
Protracted Cases 75 (1960).

35. E.g., Boehringer Ingelheim G.m.b.H. v. Pharmadyne Lab., 532 F. Supp. 1040, 1058 (D.N.J.
1980).

36. Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. LEXIS
8049, at *42 (W.D. Mich. Apr. 5, 1996) (objection that “counsel reviewed the design of the survey
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necessary to ensure that relevant questions are directed to a relevant popula-
tion.37 The trier of fact evaluates the objectivity and relevance of the questions
on the survey and the appropriateness of the definition of the population used to
guide sample selection. These aspects of the survey are visible to the trier of fact
and can be judged on their quality, irrespective of who suggested them. In
contrast, the interviews themselves are not directly visible, and any potential
bias is minimized by having interviewers and respondents blind to the purpose
and sponsorship of the survey and by excluding attorneys from any part in con-
ducting interviews and tabulating results.

C. Are the Experts Who Designed, Conducted, or Analyzed the
Survey Appropriately Skilled and Experienced?

Experts prepared to design, conduct, and analyze a survey generally should have
graduate training in psychology (especially social, cognitive, or consumer psy-
chology), sociology, marketing, communication sciences, statistics, or a related
discipline; that training should include courses in survey research methods, sam-
pling, measurement, interviewing, and statistics. In some cases, professional ex-
perience in conducting and publishing survey research may provide the requi-
site background. In all cases, the expert must demonstrate an understanding of
survey methodology, including sampling,38 instrument design (questionnaire and
interview construction), and statistical analysis.39 Publication in peer-reviewed
journals, authored books, membership in professional organizations, faculty ap-
pointments, consulting experience, research grants, and membership on scien-
tific advisory panels for government agencies or private foundations are indica-
tions of a professional’s area and level of expertise. In addition, if the survey
involves highly technical subject matter (e.g., the particular preferences of elec-
trical engineers for various pieces of electrical equipment and the bases for those
preferences) or involves a special population (e.g., developmentally disabled adults
with limited cognitive skills), the survey expert also should be able to demon-
strate sufficient familiarity with the topic or population (or assistance from an
individual on the research team with suitable expertise) to design a survey in-
strument that will communicate clearly with relevant respondents.

carries little force with this Court because [opposing party] has not identified any flaw in the survey that
might be attributed to counsel’s assistance”).

37. 3 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 32:166 (4th ed.
1996).

38. The one exception is that sampling expertise is unnecessary if the survey is administered to all
members of the relevant population. See, e.g., McGovern & Lind, supra note 27.

39. If survey expertise is being provided by several experts, a single expert may have general famil-
iarity but not special expertise in all these areas.
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D. Are the Experts Who Will Testify About Surveys Conducted by
Others Appropriately Skilled and Experienced?

Parties often call on an expert to testify about a survey conducted by someone
else. The secondary expert’s role is to offer support for a survey commissioned
by the party who calls the expert, to critique a survey presented by the opposing
party, or to introduce findings or conclusions from a survey not conducted in
preparation for litigation or by any of the parties to the litigation. The trial court
should take into account the exact issue that the expert seeks to testify about and
the nature of the expert’s field of expertise.40 The secondary expert who gives an
opinion about the adequacy and interpretation of a survey not only should have
general skills and experience with surveys and be familiar with all of the issues
addressed in this reference guide, but also should demonstrate familiarity with
the following properties of the survey being discussed:

1. the purpose of the survey;
2. the survey methodology, including

a. the target population,
b. the sampling design used in conducting the survey,
c. the survey instrument (questionnaire or interview schedule), and
d. (for interview surveys) interviewer training and instruction;

3. the results, including rates and patterns of missing data; and
4. the statistical analyses used to interpret the results.

III. Population Definition and Sampling
A. Was an Appropriate Universe or Population Identified?
One of the first steps in designing a survey or in deciding whether an existing
survey is relevant is to identify the target population (or universe).41 The target
population consists of all elements (i.e., objects, individuals, or other social units)
whose characteristics or perceptions the survey is intended to represent. Thus,
in trademark litigation, the relevant population in some disputes may include all
prospective and actual purchasers of the plaintiff’s goods or services and all pro-
spective and actual purchasers of the defendant’s goods or services. Similarly, the
population for a discovery survey may include all potential plaintiffs or all em-

40. Margaret A. Berger, The Supreme Court’s Triology on the Admissibility of Expert Testimony
§ IV.C, in this manual.

41. Identification of the proper universe is recognized uniformly as a key element in the develop-
ment of a survey. See, e.g., Judicial Conference of the U.S., supra note 34; MCL 3d, supra note 15, §
21.493. See also 3 McCarthy, supra note 37, § 32:166; Council of Am. Survey Res. Orgs., Code of
Standards and Ethics for Survey Research § III.B.4 (1997).
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ployees who worked for Company A between two specific dates. In a commu-
nity survey designed to provide evidence for a motion for a change of venue,
the relevant population consists of all jury-eligible citizens in the community in
which the trial is to take place.42 The definition of the relevant population is
crucial because there may be systematic differences in the responses of members
of the population and nonmembers. (For example, consumers who are prospec-
tive purchasers may know more about the product category than consumers
who are not considering making a purchase.)

The universe must be defined carefully. For example, a commercial for a toy
or breakfast cereal may be aimed at children, who in turn influence their par-
ents’ purchases. If a survey assessing the commercial’s tendency to mislead were
conducted based on the universe of prospective and actual adult purchasers, it
would exclude a crucial group of eligible respondents. Thus, the appropriate
population in this instance would include children as well as parents.43

B. Did the Sampling Frame Approximate the Population?
The target population consists of all the individuals or units that the researcher
would like to study. The sampling frame is the source (or sources) from which
the sample actually is drawn. The surveyor’s job generally is easier if a complete
list of every eligible member of the population is available (e.g., all plaintiffs in a
discovery survey), so that the sampling frame lists the identity of all members of
the target population. Frequently, however, the target population includes mem-
bers who are inaccessible or who cannot be identified in advance. As a result,
compromises are sometimes required in developing the sampling frame. The
survey report should contain a description of the target population, a description
of the survey population actually sampled, a discussion of the difference be-
tween the two populations, and an evaluation of the likely consequences of that
difference.

42. A second relevant population may consist of jury-eligible citizens in the community where the
party would like to see the trial moved. By questioning citizens in both communities, the survey can
test whether moving the trial is likely to reduce the level of animosity toward the party requesting the
change of venue. See United States v. Haldeman, 559 F.2d 31, 140, 151, app. A at 176–79 (D.C. Cir.
1976) (court denied change of venue over the strong objection of Judge MacKinnon, who cited survey
evidence that Washington, D.C., residents were substantially more likely to conclude, before trial, that
the defendants were guilty), cert. denied, 431 U.S. 933 (1977); see also People v. Venegas, 31 Cal. Rptr.
2d 114, 117 (Ct. App. 1994) (change of venue denied because defendant failed to show that the defen-
dant would face a less hostile jury in a different court).

43. Children and some other populations create special challenges for researchers. For example,
very young children should not be asked about sponsorship or licensing, concepts that are foreign to
them. Concepts, as well as wording, should be age-appropriate.
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A survey that provides information about a wholly irrelevant universe of
respondents is itself irrelevant.44 Courts are likely to exclude the survey or ac-
cord it little weight. Thus, when the plaintiff submitted the results of a survey to
prove that the green color of its fishing rod had acquired a secondary meaning,
the court gave the survey little weight in part because the survey solicited the
views of fishing rod dealers rather than consumers.45 More commonly, how-
ever, the sampling frame is either underinclusive or overinclusive relative to the
target population. If it is underinclusive, the survey’s value depends on the ex-
tent to which the excluded population is likely to react differently from the
included population. Thus, a survey of spectators and participants at running
events would be sampling a sophisticated subset of those likely to purchase run-
ning shoes. Because this subset probably would consist of the consumers most
knowledgeable about the trade dress used by companies that sell running shoes,
a survey based on this population would be likely to substantially overrepresent
the strength of a particular design as a trademark, and the extent of that
overrepresentation would be unknown and not susceptible to any reasonable
estimation.46

Similarly, in a survey designed to project demand for cellular phones, the
assumption that businesses would be the primary users of cellular service led
surveyors to exclude potential nonbusiness users from the survey. The Federal
Communications Commission (FCC) found the assumption unwarranted and
concluded that the research was flawed, in part because of this underinclusive
universe.47

44. A survey aimed at assessing how persons in the trade respond to an advertisement should be
conducted on a sample of persons in the trade and not on a sample of consumers. Home Box Office v.
Showtime/The Movie Channel, 665 F. Supp. 1079, 1083 (S.D.N.Y.), aff’d in part & vacated in part, 832
F.2d 1311 (2d Cir. 1987). But see Lon Tai Shing Co. v. Koch + Lowy, No. 90-C4464, 1990 U.S. Dist.
LEXIS 19123, at *50 (S.D.N.Y. Dec. 14, 1990), in which the judge was willing to find likelihood of
consumer confusion from a survey of lighting store salespersons questioned by a survey researcher
posing as a customer. The court was persuaded that the salespersons who were misstating the source of
the lamp, whether consciously or not, must have believed reasonably that the consuming public would
be misled by the salespersons’ inaccurate statements about the name of the company that manufactured
the lamp they were selling.

45. R.L. Winston Rod Co. v. Sage Mfg. Co., 838 F. Supp. 1396, 1401-02 (D. Mont. 1993).
46. Brooks Shoe Mfg. Co. v. Suave Shoe Corp., 533 F. Supp. 75, 80 (S.D. Fla. 1981), aff’d, 716

F.2d 854 (11th Cir. 1983). See also Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp.
1454, 1467 (D. Kan. 1996) (survey flawed in failing to include sporting goods customers who consti-
tuted a major portion of customers). But see Thomas & Betts Corp. v. Panduit Corp., 138 F.3d 277,
294–95 (7th Cir. 1998) (survey of store personnel admissible because relevant market included both
distributors and ultimate purchasers).

47. Gencom, Inc., 56 Rad. Reg. 2d (P&F) 1597, 1604 (1984). This position was affirmed on
appeal. See Gencom, Inc. v. FCC, 832 F.2d 171, 186 (D.C. Cir. 1987).
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In some cases, it is difficult to determine whether an underinclusive universe
distorts the results of the survey and, if so, the extent and likely direction of the
bias. For example, a trademark survey was designed to test the likelihood of
confusing an analgesic currently on the market with a new product that was
similar in appearance.48 The plaintiff’s survey included only respondents who
had used the plaintiff’s analgesic, and the court found that the universe should
have included users of other analgesics, “so that the full range of potential cus-
tomers for whom plaintiff and defendants would compete could be studied.”49

In this instance, it is unclear whether users of the plaintiff’s product would be
more or less likely to be confused than users of the defendant’s product or users
of a third analgesic.50

An overinclusive universe generally presents less of a problem in interpreta-
tion than does an underinclusive universe. If the survey expert can demonstrate
that a sufficiently large (and representative) subset of respondents in the survey
was drawn from the appropriate universe, the responses obtained from that sub-
set can be examined, and inferences about the relevant universe can be drawn
based on that subset.51 If the relevant subset cannot be identified, however, an
overbroad universe will reduce the value of the survey.52 If the sample is drawn
from an underinclusive universe, there is generally no way to know how the
unrepresented members would have responded.53

C. How Was the Sample Selected to Approximate the Relevant
Characteristics of the Population?

Identification of a survey population must be followed by selection of a sample
that accurately represents that population.54 The use of probability sampling
techniques maximizes both the representativeness of the survey results and the
ability to assess the accuracy of estimates obtained from the survey.

Probability samples range from simple random samples to complex multi-
stage sampling designs that use stratification, clustering of population elements
into various groupings, or both. In simple random sampling, the most basic type

48. American Home Prods. Corp. v. Barr Lab., Inc., 656 F. Supp. 1058 (D.N.J.), aff’d, 834 F.2d
368 (3d Cir. 1987).

49. Id. at 1070.
50. See also Craig v. Boren, 429 U.S. 190 (1976).
51. This occurred in National Football League Properties, Inc. v. Wichita Falls Sportswear, Inc., 532 F.

Supp. 651, 657–58 (W.D. Wash. 1982).
52. Schieffelin & Co. v. Jack Co. of Boca, 850 F. Supp. 232, 246 (S.D.N.Y. 1994).
53. See, e.g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252, 263–64 (5th Cir.) (court found

both plaintiff’s and defendant’s surveys substantially defective for a systematic failure to include parts of
the relevant population), cert. denied, 449 U.S. 899 (1980).

54. MCL 3d, supra note 15, § 21.493. See also David H. Kaye & David A. Freedman, Reference
Guide on Statistics § II.B, in this manual.
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of probability sampling, every element in the population has a known, equal
probability of being included in the sample, and all possible samples of a given
size are equally likely to be selected.55 In all forms of probability sampling, each
element in the relevant population has a known, nonzero probability of being
included in the sample.56

Probability sampling offers two important advantages over other types of
sampling. First, the sample can provide an unbiased estimate of the responses of
all persons in the population from which the sample was drawn; that is, the
expected value of the sample estimate is the population value being estimated.
Second, the researcher can calculate a confidence interval that describes explic-
itly how reliable the sample estimate of the population is likely to be. Thus,
suppose a survey tested a sample of 400 dentists randomly selected from the
population of all dentists licensed to practice in the United States and found that
80, or 20%, of them mistakenly believed that a new toothpaste, Goldgate, was
manufactured by the makers of Colgate. A survey expert could properly com-
pute a confidence interval around the 20% estimate obtained from this sample.
If the survey was repeated a large number of times, and a 95% confidence inter-
val was computed each time, 95% of the confidence intervals would include the
actual percentage of dentists in the entire population who would believe that
Goldgate was manufactured by the makers of Colgate.57 In this example, the
confidence interval, or margin of error, is the estimate (20%) plus or minus 4%,
or the distance between 16% and 24%.

All sample surveys produce estimates of population values, not exact mea-
sures of those values. Strictly speaking, the margin of sampling error associated
with the sample estimate assumes probability sampling. Assuming a probability
sample, a confidence interval describes how stable the mean response in the
sample is likely to be. The width of the confidence interval depends on three
characteristics:

55. Systematic sampling, in which every nth unit in the population is sampled and the starting point
is selected randomly, fulfills the first of these conditions. It does not fulfill the second, because no
systematic sample can include elements adjacent to one another on the list of population members from
which the sample is drawn. Except in very unusual situations when periodicities occur, systematic
samples and simple random samples generally produce the same results. Seymour Sudman, Applied
Sampling, in Handbook of Survey Research, supra note 1, at 145, 169.

56. Other probability sampling techniques include (1) stratified random sampling, in which the
researcher subdivides the population into mutually exclusive and exhaustive subpopulations, or strata,
and then randomly selects samples from within these strata; and (2) cluster sampling, in which elements
are sampled in groups or clusters, rather than on an individual basis. Martin Frankel, Sampling Theory, in
Handbook of Survey Research, supra note 1, at 21, 37, 47.

57. Actually, since survey interviewers would be unable to locate some dentists and some dentists
would be unwilling to participate in the survey, technically the population to which this sample would
be projectable would be all dentists with current addresses who would be willing to participate in the
survey if they were asked.
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1. the size of the sample (the larger the sample, the narrower the interval);
2. the variability of the response being measured; and
3. the confidence level the researcher wants to have.
Traditionally, scientists adopt the 95% level of confidence, which means that

if 100 samples of the same size were drawn, the confidence interval expected for
at least 95 of the samples would be expected to include the true population
value.58

Although probability sample surveys often are conducted in organizational
settings and are the recommended sampling approach in academic and govern-
ment publications on surveys, probability sample surveys can be expensive when
in-person interviews are required, the target population is dispersed widely, or
qualified respondents are scarce. A majority of the consumer surveys conducted
for Lanham Act litigation present results from nonprobability convenience
samples.59 They are admitted into evidence based on the argument that
nonprobability sampling is used widely in marketing research and that “results
of these studies are used by major American companies in making decisions of
considerable consequence.”60 Nonetheless, when respondents are not selected
randomly from the relevant population, the expert should be prepared to justify
the method used to select respondents. Special precautions are required to re-
duce the likelihood of biased samples.61 In addition, quantitative values com-
puted from such samples (e.g., percentage of respondents indicating confusion)
should be viewed as rough indicators rather than as precise quantitative esti-
mates. Confidence intervals should not be computed.

58. To increase the likelihood that the confidence interval contains the actual population value
(e.g., from 95% to 99%), the width of the confidence interval can be expanded. An increase in the
confidence interval brings an increase in the confidence level. For further discussion of confidence
intervals, see David H. Kaye & David A. Freedman, Reference Guide on Statistics § IV.A, in this
manual.

59. Jacob Jacoby & Amy H. Handlin, Non-Probability Sampling Designs for Litigation Surveys, 81
Trademark Rep. 169, 173 (1991). For probability surveys conducted in trademark cases, see National
Football League Properties, Inc. v. Wichita Falls Sportswear, Inc., 532 F. Supp. 651 (W.D. Wash. 1982);
James Burrough, Ltd. v. Sign of Beefeater, Inc., 540 F.2d 266 (7th Cir. 1976).

60. National Football League Properties, Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507, 515
(D.N.J. 1986). A survey of members of the Council of American Survey Research Organizations, the
national trade association for commercial survey research firms in the United States, revealed that 95%
of the in-person independent contacts in studies done in 1985 took place in malls or shopping centers.
Jacoby & Handlin, supra note 59, at 172–73, 176.
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D. Was the Level of Nonresponse Sufficient to Raise Questions
About the Representativeness of the Sample? If So, What Is the
Evidence That Nonresponse Did Not Bias the Results of the
Survey?

Even when a sample is drawn randomly from a complete list of elements in the
target population, responses or measures may be obtained on only part of the
selected sample. If this lack of response were distributed randomly, valid infer-
ences about the population could be drawn from the characteristics of the avail-
able elements in the sample. The difficulty is that nonresponse often is not ran-
dom, so that, for example, persons who are single typically have three times the
“not at home” rate in U.S. Census Bureau surveys as do family members.62

Efforts to increase response rates include making several attempts to contact
potential respondents and providing financial incentives for participating in the
survey.

One suggested formula for quantifying a tolerable level of nonresponse in a
probability sample is based on the guidelines for statistical surveys issued by the
former U.S. Office of Statistical Standards.63 According to these guidelines, re-
sponse rates of 90% or more are reliable and generally can be treated as random
samples of the overall population. Response rates between 75% and 90% usually
yield reliable results, but the researcher should conduct some check on the rep-
resentativeness of the sample. Potential bias should receive greater scrutiny when
the response rate drops below 75%. If the response rate drops below 50%, the
survey should be regarded with significant caution as a basis for precise quanti-
tative statements about the population from which the sample was drawn.64

Determining whether the level of nonresponse in a survey is critical generally
requires an analysis of the determinants of nonresponse. For example, even a
survey with a high response rate may seriously underrepresent some portions of
the population, such as the unemployed or the poor. If a general population
sample was used to chart changes in the proportion of the population that knows
someone with HIV, the survey would underestimate the population value if
some groups more likely to know someone with HIV (e.g., intravenous drug
users) were underrepresented in the sample. The survey expert should be pre-
pared to provide evidence on the potential impact of nonresponse on the survey
results.

61. See infra § III.E.
62. 2 Gastwirth, supra note 33, at 501. This volume contains a useful discussion of sampling, along

with a set of examples. Id. at 467.
63. This standard is cited with approval by Gastwirth. Id. at 502.
64. For thoughtful examples of judges closely scrutinizing potential sample bias when response

rates were below 75%, see Vuyanich v. Republic National Bank, 505 F. Supp. 224 (N.D. Tex. 1980);
Rosado v. Wyman, 322 F. Supp. 1173 (E.D.N.Y.), aff’d, 437 F.2d 619 (2d Cir. 1970), aff’d, 402 U.S.
991 (1971).
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In surveys that include sensitive or difficult questions, particularly surveys
that are self-administered, some respondents may refuse to provide answers or
may provide incomplete answers. To assess the impact of nonresponse to a par-
ticular question, the survey expert should analyze the differences between those
who answered and those who did not answer. Procedures to address the prob-
lem of missing data include recontacting respondents to obtain the missing an-
swers and using the respondent’s other answers to predict the missing response.65

E. What Procedures Were Used to Reduce the Likelihood of a
Biased Sample?

If it is impractical for a survey researcher to sample randomly from the entire
target population, the researcher still can apply probability sampling to some
aspects of respondent selection to reduce the likelihood of biased selection. For
example, in many studies the target population consists of all consumers or pur-
chasers of a product. Because it is impractical to randomly sample from that
population, research is conducted in shopping malls where some members of
the target population may not shop. Mall locations, however, can be sampled
randomly from a list of possible mall sites. By administering the survey at several
different malls, the expert can test for and report on any differences observed
across sites. To the extent that similar results are obtained in different locations
using different on-site interview operations, it is less likely that idiosyncrasies of
sample selection or administration can account for the results.66 Similarly, since
the characteristics of persons visiting a shopping center vary by day of the week
and time of day, bias in sampling can be reduced if the survey design calls for
sampling time segments as well as mall locations.67

In mall intercept surveys, the organization that manages the on-site interview
facility generally employs recruiters who approach potential survey respondents
in the mall and ascertain if they are qualified and willing to participate in the
survey. If a potential respondent agrees to answer the questions and meets the
specified criteria, he or she is escorted to the facility where the survey interview
takes place. If recruiters are free to approach potential respondents without con-
trols on how an individual is to be selected for screening, shoppers who spend
more time in the mall are more likely to be approached than shoppers who visit
the mall only briefly. Moreover, recruiters naturally prefer to approach friendly-

65. Andy B. Anderson et al., Missing Data: A Review of the Literature, in Handbook of Survey
Research, supra note 1, at 415.

66. Note, however, that differences in results across sites may be due to genuine differences in
respondents across geographic locations or to a failure to administer the survey consistently across sites.

67. Seymour Sudman, Improving the Quality of Shopping Center Sampling, 17 J. Marketing Res. 423
(1980).
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looking potential respondents, so that it is more likely that certain types of indi-
viduals will be selected. These potential biases in selection can be reduced by
providing appropriate selection instructions and training recruiters effectively.
Training that reduces the interviewer’s discretion in selecting a potential re-
spondent is likely to reduce bias in selection, as are instructions to approach
every nth person entering the facility through a particular door.68

F. What Precautions Were Taken to Ensure That Only Qualified
Respondents Were Included in the Survey?

In a carefully executed survey, each potential respondent is questioned or mea-
sured on the attributes that determine his or her eligibility to participate in the
survey. Thus, the initial questions screen potential respondents to determine if
they are within the target population of the survey (e.g., Is she at least fourteen
years old? Does she own a dog? Does she live within ten miles?). The screening
questions must be drafted so that they do not convey information that will
influence the respondent’s answers on the main survey. For example, if respon-
dents must be prospective and recent purchasers of Sunshine orange juice in a
trademark survey designed to assess consumer confusion with Sun Time orange
juice, potential respondents might be asked to name the brands of orange juice
they have purchased recently or expect to purchase in the next six months.
They should not be asked specifically if they recently have purchased, or expect
to purchase, Sunshine orange juice, because this may affect their responses on
the survey either by implying who is conducting the survey or by supplying
them with a brand name that otherwise would not occur to them.

The content of a screening questionnaire (or screener) can also set the con-
text for the questions that follow. In Pfizer, Inc. v. Astra Pharmaceutical Products,
Inc.,69 physicians were asked a screening question to determine whether they
prescribed particular drugs. The court found that the screener conditioned the
physicians to respond with the name of a drug rather than a condition.70

The criteria for determining whether to include a potential respondent in the
survey should be objective and clearly conveyed, preferably using written in-
structions addressed to those who administer the screening questions. These
instructions and the completed screening questionnaire should be made avail-

68. In the end, even if malls are randomly sampled and shoppers are randomly selected within
malls, results from mall surveys technically can be used to generalize only to the population of mall
shoppers. The ability of the mall sample to describe the likely response pattern of the broader relevant
population will depend on the extent to which a substantial segment of the relevant population (1) is
not found in malls and (2) would respond differently to the interview.

69. 858 F. Supp. 1305, 1321 & n.13 (S.D.N.Y. 1994).
70. Id. at 1321.
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able to the court and the opposing party along with the interview form for each
respondent.

IV. Survey Questions and Structure
A. Were Questions on the Survey Framed to Be Clear, Precise, and

Unbiased?
Although it seems obvious that questions on a survey should be clear and pre-
cise, phrasing questions to reach that goal is often difficult. Even questions that
appear clear can convey unexpected meanings and ambiguities to potential re-
spondents. For example, the question “What is the average number of days each
week you have butter?” appears to be straightforward. Yet some respondents
wondered whether margarine counted as butter, and when the question was
revised to include the introductory phrase “not including margarine,” the re-
ported frequency of butter use dropped dramatically.71

When unclear questions are included in a survey, they may threaten the
validity of the survey by systematically distorting responses if respondents are
misled in a particular direction, or by inflating random error if respondents guess
because they do not understand the question.72 If the crucial question is sufficiently
ambiguous or unclear, it may be the basis for rejecting the survey. For example,
a survey was designed to assess community sentiment that would warrant a
change of venue in trying a case for damages sustained when a hotel skywalk
collapsed.73 The court found that the question “Based on what you have heard,
read or seen, do you believe that in the current compensatory damage trials, the
defendants, such as the contractors, designers, owners, and operators of the Hyatt
Hotel, should be punished?” could neither be correctly understood nor easily
answered.74 The court noted that the phrase “compensatory damages,” although
well-defined for attorneys, was unlikely to be meaningful for laypersons.75

Texts on survey research generally recommend pretests as a way to increase
the likelihood that questions are clear and unambiguous,76 and some courts have

71. Floyd J. Fowler, Jr., How Unclear Terms Affect Survey Data, 56 Pub. Opinion Q. 218, 225–26
(1992).

72. Id. at 219.
73. Firestone v. Crown Ctr. Redevelopment Corp., 693 S.W.2d 99 (Mo. 1985) (en banc).
74. Id. at 102, 103.
75. Id. at 103. When there is any question about whether some respondent will understand a

particular term or phrase, the term or phrase should be defined explicitly.
76. For a thorough treatment of pretesting methods, see Jean M. Converse & Stanley Presser,

Survey Questions: Handcrafting the Standardized Questionnaire 51 (1986). See also Fred W. Morgan,
Judicial Standards for Survey Research: An Update and Guidelines, 54 J. Marketing 59, 64 (1990).
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recognized the value of pretests.77 In a pretest or pilot test, 78 the proposed survey
is administered to a small sample (usually between twenty-five and seventy-
five)79 of the same type of respondents who would be eligible to participate in
the full-scale survey. The interviewers observe the respondents for any difficul-
ties they may have with the questions and probe for the source of any such
difficulties so that the questions can be rephrased if confusion or other difficul-
ties arise. Attorneys who commission surveys for litigation sometimes are reluc-
tant to approve pilot work or to reveal that pilot work has taken place because
they are concerned that if a pretest leads to revised wording of the questions, the
trier of fact may believe that the survey has been manipulated and is biased or
unfair. A more appropriate reaction is to recognize that pilot work can improve
the quality of a survey and to anticipate that it often results in word changes that
increase clarity and correct misunderstandings. Thus, changes may indicate in-
formed survey construction rather than flawed survey design.80

B. Were Filter Questions Provided to Reduce Guessing?
Some survey respondents may have no opinion on an issue under investigation,
either because they have never thought about it before or because the question
mistakenly assumes a familiarity with the issue. For example, survey respondents
may not have noticed that the commercial they are being questioned about
guaranteed the quality of the product being advertised and thus they may have
no opinion on the kind of guarantee it indicated. Likewise, in an employee
survey, respondents may not be familiar with the parental leave policy at their
company and thus may have no opinion on whether they would consider tak-
ing advantage of the parental leave policy if they became parents. The following
three alternative question structures will affect how those respondents answer
and how their responses are counted.

First, the survey can ask all respondents to answer the question (e.g., “Did
you understand the guarantee offered by Clover to be a one-year guarantee, a
sixty-day guarantee, or a thirty-day guarantee?”). Faced with a direct question,
particularly one that provides response alternatives, the respondent obligingly
may supply an answer even if (in this example) the respondent did not notice
the guarantee (or is unfamiliar with the parental leave policy). Such answers will

77. E.g., Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y. 1963).
78. The terms pretest and pilot test are sometimes used interchangeably to describe pilot work done

in the planning stages of research. When they are distinguished, the difference is that a pretest tests the
questionnaire, whereas a pilot test generally tests proposed collection procedures as well.

79. Converse & Presser, supra note 76, at 69. Converse and Presser suggest that a pretest with
twenty-five respondents is appropriate when the survey uses professional interviewers.

80. See infra § VII.B for a discussion of obligations to disclose pilot work.
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reflect only what the respondent can glean from the question, or they may
reflect pure guessing. The imprecision introduced by this approach will increase
with the proportion of respondents who are unfamiliar with the topic at issue.

Second, the survey can use a quasi-filter question to reduce guessing by pro-
viding “don’t know” or “no opinion” options as part of the question (e.g., “Did
you understand the guarantee offered by Clover to be for more than a year, a
year, or less than a year, or don’t you have an opinion?”).81 By signaling to the
respondent that it is appropriate not to have an opinion, the question reduces
the demand for an answer and, as a result, the inclination to hazard a guess just
to comply. Respondents are more likely to choose a “no opinion” option if it is
mentioned explicitly by the interviewer than if it is merely accepted when the
respondent spontaneously offers it as a response. The consequence of this change
in format is substantial. Studies indicate that, although the relative distribution
of the respondents selecting the listed choices is unlikely to change dramatically,
presentation of an explicit “don’t know” or “no opinion” alternative com-
monly leads to a 20%–25% increase in the proportion of respondents selecting
that response.82

Finally, the survey can include full-filter questions, that is, questions that lay
the groundwork for the substantive question by first asking the respondent if he
or she has an opinion about the issue or happened to notice the feature that the
interviewer is preparing to ask about (e.g., “Based on the commercial you just
saw, do you have an opinion about how long Clover stated or implied that its
guarantee lasts?”). The interviewer then asks the substantive question only of
those respondents who have indicated that they have an opinion on the issue.

Which of these three approaches is used and the way it is used can affect the
rate of “no opinion” responses that the substantive question will evoke.83 Re-
spondents are more likely to say they do not have an opinion on an issue if a full
filter is used than if a quasi-filter is used.84 However, in maximizing respondent
expressions of “no opinion,” full filters may produce an underreporting of opin-
ions. There is some evidence that full-filter questions discourage respondents
who actually have opinions from offering them by conveying the implicit sug-
gestion that respondents can avoid difficult follow-up questions by saying that
they have no opinion.85

81. Norbert Schwarz & Hans-Jürgen Hippler, Response Alternatives: The Impact of Their Choice and
Presentation Order, in Measurement Errors in Surveys 41, 45–46 (Paul P. Biemer et al. eds., 1991).

82. Howard Schuman & Stanley Presser, Questions and Answers in Attitude Surveys: Experiments
on Question Form, Wording and Context 113–46 (1981).

83. Considerable research has been conducted on the effects of filters. For a review, see George F.
Bishop et al., Effects of Filter Questions in Public Opinion Surveys, 47 Pub. Opinion Q. 528 (1983).

84. Schwarz & Hippler, supra note 81, at 45–46.
85. Id. at 46.
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In general, then, a survey that uses full filters tends to provide a conservative
estimate of the number of respondents holding an opinion, whereas a survey
that uses neither full filters nor quasi-filters tends to overestimate the number of
respondents with opinions, because some respondents offering opinions are guess-
ing. The strategy of including a “no opinion” or “don’t know” response as a
quasi-filter avoids both of these extremes. Thus, rather than asking, “Based on
the commercial, do you believe that the two products are made in the same
way, or are they made differently?”86 or prefacing the question with a prelimi-
nary, “Do you have an opinion, based on the commercial, concerning the way
that the two products are made?” the question could be phrased, “Based on the
commercial, do you believe that the two products are made in the same way, or
that they are made differently, or don’t you have an opinion about the way they
are made?”

C. Did the Survey Use Open-Ended or Closed-Ended Questions?
How Was the Choice in Each Instance Justified?

The questions that make up a survey instrument may be open-ended, closed-
ended, or a combination of both. Open-ended questions require the respondent
to formulate and express an answer in his or her own words (e.g., “What was
the main point of the commercial?” “Where did you catch the fish you caught
in these waters?”87). Closed-ended questions provide the respondent with an
explicit set of responses from which to choose; the choices may be as simple as
yes or no (e.g., “Is Colby College coeducational?”88) or as complex as a range of
alternatives (e.g., “The two pain relievers have (1) the same likelihood of caus-
ing gastric ulcers; (2) about the same likelihood of causing gastric ulcers; (3) a
somewhat different likelihood of causing gastric ulcers; (4) a very different like-
lihood of causing gastric ulcers; or (5) none of the above.”89).

Open-ended and closed-ended questions may elicit very different responses.90

86. The question in the example without the “no opinion” alternative was based on a question
rejected by the court in Coors Brewing Co. v. Anheuser-Busch Cos., 802 F. Supp. 965, 972–73 (S.D.N.Y.
1992).

87. A relevant example from Wilhoite v. Olin Corp. is described in McGovern & Lind, supra note
27, at 76.

88. Presidents & Trustees of Colby College v. Colby College–N.H., 508 F.2d 804, 809 (1st Cir.
1975).

89. This question is based on one asked in American Home Products Corp. v. Johnson & Johnson, 654
F. Supp. 568, 581 (S.D.N.Y. 1987), that was found to be a leading question by the court, primarily
because the choices suggested that the respondent had learned about aspirin’s and ibuprofen’s relative
likelihood of causing gastric ulcers. In contrast, in McNeilab, Inc. v. American Home Products Corp., 501 F.
Supp. 517, 525 (S.D.N.Y. 1980), the court accepted as nonleading the question, “Based only on what
the commercial said, would Maximum Strength Anacin contain more pain reliever, the same amount
of pain reliever, or less pain reliever than the brand you, yourself, currently use most often?”

90. Howard Schuman & Stanley Presser, Question Wording as an Independent Variable in Survey Analysis,
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Most responses are less likely to be volunteered by respondents who are asked
an open-ended question than they are to be chosen by respondents who are
presented with a closed-ended question. The response alternatives in a closed-
ended question may remind respondents of options that they would not other-
wise consider or which simply do not come to mind as easily.91

The advantage of open-ended questions is that they give the respondent fewer
hints about the answer that is expected or preferred. Precoded responses on a
closed-ended question, in addition to reminding respondents of options that
they might not otherwise consider,92 may direct the respondent away from or
toward a particular response. For example, a commercial reported that in sham-
poo tests with more than 900 women, the sponsor’s product received higher
ratings than other brands.93 According to a competitor, the commercial decep-
tively implied that each woman in the test rated more than one shampoo, when
in fact each woman rated only one. To test consumer impressions, a survey
might have shown the commercial and asked an open-ended question: “How
many different brands mentioned in the commercial did each of the 900 women
try?”94 Instead, the survey asked a closed-ended question; respondents were given
the choice of “one,” “two,” “three,” “four,” or “five or more.” The fact that
four of the five choices in the closed-ended question provided a response that
was greater than one implied that the correct answer was probably more than
one.95 Note, however, that the open-ended question also may suggest that the
answer is more than one. By asking “how many different brands,” the question
suggests (1) that the viewer should have received some message from the com-
mercial about the number of brands each woman tried and (2) that different
brands were tried. Thus, the wording of a question, open-ended or closed-
ended, can be leading, and the degree of suggestiveness of each question must
be considered in evaluating the objectivity of a survey.

6 Soc. Methods & Res. 151 (1977); Schuman & Presser, supra note 82, at 79–112; Converse & Presser,
supra note 76, at 33.

91. For example, when respondents in one survey were asked, “What is the most important thing
for children to learn to prepare them for life?”, 62% picked “to think for themselves” from a list of five
options, but only 5% spontaneously offered that answer when the question was open-ended. Schuman
& Presser, supra note 82, at 104–07. An open-ended question presents the respondent with a free-recall
task, whereas a closed-ended question is a recognition task. Recognition tasks in general reveal higher
performance levels than recall tasks. Mary M. Smyth et al., Cognition in Action 25 (1987). In addition,
there is evidence that respondents answering open-ended questions may be less likely to report some
information that they would reveal in response to a closed-ended question when that information
seems self-evident or irrelevant.

92. Schwarz & Hippler, supra note 81, at 43.
93. See Vidal Sassoon, Inc. v. Bristol-Myers Co., 661 F.2d 272, 273 (2d Cir. 1981).
94. This was the wording of the stem of the closed-ended question in the survey discussed in Vidal

Sassoon, 661 F.2d at 275–76.
95. Ninety-five percent of the respondents who answered the closed-ended question in the plaintiff’s

survey said that each woman had tried two or more brands. The open-ended question was never asked.
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Closed-ended questions have some additional potential weaknesses that arise
if the choices are not constructed properly. If the respondent is asked to choose
one response from among several choices, the response chosen will be meaning-
ful only if the list of choices is exhaustive, that is, if the choices cover all possible
answers a respondent might give to the question. If the list of possible choices is
incomplete, a respondent may be forced to choose one that does not express his
or her opinion.96 Moreover, if respondents are told explicitly that they are not
limited to the choices presented, most respondents nevertheless will select an
answer from among the listed ones.97

Although many courts prefer open-ended questions on the grounds that they
tend to be less leading, the value of any open-ended or closed-ended question
depends on the information it is intended to elicit. Open-ended questions are
more appropriate when the survey is attempting to gauge what comes first to a
respondent’s mind, but closed-ended questions are more suitable for assessing
choices between well-identified options or obtaining ratings on a clear set of
alternatives.

D. If Probes Were Used to Clarify Ambiguous or Incomplete
Answers, What Steps Were Taken to Ensure That the Probes
Were Not Leading and Were Administered in a Consistent
Fashion?

When questions allow respondents to express their opinions in their own words,
some of the respondents may give ambiguous or incomplete answers. In such
instances, interviewers may be instructed to record any answer that the respon-
dent gives and move on to the next question, or they may be instructed to probe
to obtain a more complete response or clarify the meaning of the ambiguous
response. In either situation, interviewers should record verbatim both what the
respondent says and what the interviewer says in the attempt to get clarification.
Failure to record every part of the exchange in the order in which it occurs
raises questions about the reliability of the survey, because neither the court nor
the opposing party can evaluate whether the probe affected the views expressed
by the respondent.

Vidal Sassoon, 661 F.2d at 276. Norbert Schwarz, Assessing Frequency Reports of Mundane Behaviors:
Contributions of Cognitive Psychology to Questionnaire Construction, in Research Methods in Personality and
Social Psychology 98 (Clyde Hendrick & Margaret S. Clark eds., 1990), suggests that respondents often
rely on the range of response alternatives as a frame of reference when they are asked for frequency
judgments. See, e.g., Roger Tourangeau & Tom W. Smith, Asking Sensitive Questions: The Impact of
Data Collection Mode, Question Format, and Question Context, 60 Pub. Opinion Q. 275, 292 (1996).

96. See, e.g., American Home Prods. Corp. v. Johnson & Johnson, 654 F. Supp. 568, 581 (S.D.N.Y.
1987).

97. See Howard Schuman, Ordinary Questions, Survey Questions, and Policy Questions, 50 Pub. Opinion
Q. 432, 435–36 (1986).
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If the survey is designed to allow for probes, interviewers must be given
explicit instructions on when they should probe and what they should say in
probing. Standard probes used to draw out all that the respondent has to say
(e.g., “Any further thoughts?” “Anything else?” “Can you explain that a little
more?”) are relatively innocuous and noncontroversial in content, but persistent
continued requests for further responses to the same or nearly identical ques-
tions may convey the idea to the respondent that he or she has not yet produced
the “right” answer.98 Interviewers should be trained in delivering probes to
maintain a professional and neutral relationship with the respondent (as they
should during the rest of the interview), which minimizes any sense of passing
judgment on the content of the answers offered. Moreover, interviewers should
be given explicit instructions on when to probe, so that probes are administered
consistently.

A more difficult type of probe to construct and deliver reliably is one that
requires a substantive question tailored to the answer given by the respondent.
The survey designer must provide sufficient instruction to interviewers so that
they avoid giving directive probes that suggest one answer over another. Those
instructions, along with all other aspects of interviewer training, should be made
available for evaluation by the court and the opposing party.

E. What Approach Was Used to Avoid or Measure Potential Order
or Context Effects?

The order in which questions are asked on a survey and the order in which
response alternatives are provided in a closed-ended question can influence the
answers.99 Thus, although asking a general question before a more specific ques-
tion on the same topic is unlikely to affect the response to the specific question,
reversing the order of the questions may influence responses to the general
question. As a rule, then, surveys are less likely to be subject to order effects if

98. See, e.g., Johnson & Johnson-Merck Consumer Pharms. Co. v. Rhone-Poulenc Rorer Pharms.,
Inc., 19 F.3d 125, 135 (3d Cir. 1994); American Home Prods. Corp. v. Procter & Gamble Co., 871 F.
Supp. 739, 748 (D.N.J. 1994).

99. See Schuman & Presser, supra note 82, at 23, 56–74; Norman M. Bradburn, Response Effects, in
Handbook of Survey Research, supra note 1, at 289, 302. In R.J. Reynolds Tobacco Co. v. Loew’s The-
atres, Inc., 511 F. Supp. 867, 875 (S.D.N.Y. 1980), the court recognized the biased structure of a survey
which disclosed the tar content of the cigarettes being compared before questioning respondents about
their cigarette preferences. Not surprisingly, respondents expressed a preference for the lower tar prod-
uct. See also E. & J. Gallo Winery v. Pasatiempos Gallo, S.A., 905 F. Supp. 1403, 1409–10 (E.D. Cal.
1994) (court recognized that earlier questions referring to playing cards, board or table games, or party
supplies, such as confetti, increased the likelihood that respondents would include these items in an-
swers to the questions that followed).
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the questions go from the general (e.g., “What do you recall being discussed in
the advertisement?”) to the specific (e.g., “Based on your reading of the adver-
tisement, what companies do you think the ad is referring to when it talks about
rental trucks that average five miles per gallon?”).100

The mode of questioning can influence the form that an order effect takes. In
mail surveys, respondents are more likely to select the first choice offered (a
primacy effect); in telephone surveys, respondents are more likely to choose the
last choice offered (a recency effect). Although these effects are typically small,
no general formula is available that can adjust values to correct for order effects,
because the size and even the direction of the order effects may depend on the
nature of the question being asked and the choices being offered. Moreover, it
may be unclear which order is most appropriate. For example, if the respondent
is asked to choose between two different products, and there is a tendency for
respondents to choose the first product mentioned,101 which order of presenta-
tion will produce the more accurate response?102

To control for order effects, the order of the questions and the order of the
response choices in a survey should be rotated,103 so that, for example, one-third
of the respondents have Product A listed first, one-third of the respondents have
Product B listed first, and one-third of the respondents have Product C listed
first. If the three different orders104 are distributed randomly among respondents,
no response alternative will have an inflated chance of being selected because of
its position, and the average of the three will provide a reasonable estimate of
response level.105

100. This question was accepted by the court in U-Haul International, Inc. v. Jartran, Inc., 522 F.
Supp. 1238, 1249 (D. Ariz. 1981), aff’d, 681 F.2d 1159 (9th Cir. 1982).

101. Similarly, candidates in the first position on the ballot tend to attract extra votes when the
candidates are not well known. Henry M. Bain & Donald S. Hecock, Ballot Position and Voter’s
Choice: The Arrangement of Names on the Ballot and Its Effect on the Voter (1973).

102. See Rust Env’t & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997)
(survey did not pass muster in part because of failure to incorporate random rotation of corporate names
that were the subject of a trademark dispute).

103. See, e.g., Stouffer Foods Corp., 118 F.T.C. 746, No. 9250, 1994 FTC LEXIS 196, at *24–25
(Sept. 26, 1994); cf. Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 1454, 1465–67 (D.
Kan. 1996) (failure to rotate the order in which the jackets were shown to the consumers led to reduced
weight for the survey).

104. Actually, there are six possible orders of the three alternatives: ABC, ACB, BAC, BCA, CAB,
and CBA. Thus, the optimal survey design would allocate equal numbers of respondents to each of the
six possible orders.

105. Although rotation is desirable, many surveys are conducted with no attention to this potential
bias. Since it is impossible to know in the abstract whether a particular question suffers much, little, or
not at all from an order bias, lack of rotation should not preclude reliance on the answer to the question,
but it should reduce the weight given to that answer.
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F. If the Survey Was Designed to Test a Causal Proposition, Did
the Survey Include an Appropriate Control Group or Question?

Most surveys that are designed to provide evidence of trademark infringement
or deceptive advertising are not conducted to describe consumer beliefs. In-
stead, they are intended to show how a trademark or the content of a commer-
cial influences respondents’ perceptions or understanding of a product or com-
mercial. Thus, the question is whether the commercial misleads the consumer
into thinking that Product A is a superior pain reliever, not whether consumers
hold inaccurate beliefs about the product. Yet if consumers already believe,
before viewing the commercial, that Product A is a superior pain reliever, a
survey that records consumers’ impressions after they view the commercial may
reflect those preexisting beliefs rather than impressions produced by the com-
mercial.

Surveys that record consumer impressions have a limited ability to answer
questions about the origins of those impressions. The difficulty is that the
consumer’s response to any question on the survey may be the result of infor-
mation or misinformation from sources other than the trademark the respon-
dent is being shown or the commercial he or she has just watched. In a trade-
mark survey attempting to show secondary meaning, for example, respondents
were shown a picture of the stripes used on Mennen stick deodorant and asked,
“[W]hich [brand] would you say uses these stripes on their package?”106 The
court recognized that the high percentage of respondents selecting “Mennen”
from an array of brand names may have represented “merely a playback of brand
share”107; that is, respondents asked to give a brand name may guess the one that
is most familiar, generally the brand with the largest market share.108

Some surveys attempt to reduce the impact of preexisting impressions on
respondents’ answers by instructing respondents to focus solely on the stimulus
as a basis for their answers. Thus, the survey includes a preface (e.g., “based on
the commercial you just saw”) or directs the respondent’s attention to the mark
at issue (e.g., “these stripes on the package”). Such efforts are likely to be only
partially successful. It is often difficult for respondents to identify accurately the
source of their impressions.109 The more routine the idea being examined in the
survey (e.g., that the advertised pain reliever is more effective than others on the

106. Mennen Co. v. Gillette Co., 565 F. Supp. 648, 652 (S.D.N.Y. 1983), aff’d, 742 F.2d 1437 (2d
Cir. 1984). To demonstrate secondary meaning, “the [c]ourt must determine whether the mark has
been so associated in the mind of consumers with the entity that it identifies that the goods sold by that
entity are distinguished by the mark or symbol from goods sold by others.” Id.

107. Id.
108. See also Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist.

LEXIS 8049, at *42-44 (W.D. Mich. Apr. 5, 1996).
109. See Richard E. Nisbett & Timothy D. Wilson, Telling More Than We Can Know: Verbal

Reports on Mental Processes, 84 Psychol. Rev. 231 (1977).
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market; that the mark belongs to the brand with the largest market share), the
more likely it is that the respondent’s answer is influenced by preexisting im-
pressions, by expectations about what commercials generally say (e.g., the prod-
uct being advertised is better than its competitors), or by guessing, rather than
by the actual content of the commercial message or trademark being evaluated.

It is possible to adjust many survey designs so that causal inferences about the
effect of a trademark or an allegedly deceptive commercial become clear and
unambiguous. By adding an appropriate control group, the survey expert can
test directly the influence of the stimulus.110 In the simplest version of a survey
experiment, respondents are assigned randomly to one of two conditions.111 For
example, respondents assigned to the experimental condition view an allegedly
deceptive commercial, and respondents assigned to the control condition either
view a commercial that does not contain the allegedly deceptive material or do
not view any commercial.112 Respondents in both the experimental and control
groups answer the same set of questions. The effect of the allegedly deceptive
message is evaluated by comparing the responses made by the experimental
group members with those of the control group members. If 40% of the respon-
dents in the experimental group responded with the deceptive message (e.g.,
the advertised product has fewer calories than its competitor), whereas only 8%
of the respondents in the control group gave that response, the difference be-
tween 40% and 8% (within the limits of sampling error113) can be attributed only
to the allegedly deceptive commercial. Without the control group, it is not
possible to determine how much of the 40% is due to respondents’ preexisting
beliefs or other background noise (e.g., respondents who misunderstand the
question or misstate their responses). Both preexisting beliefs and other back-
ground noise should have produced similar response levels in the experimental

110. See Shari S. Diamond, Using Psychology to Control Law: From Deceptive Advertising to Criminal
Sentencing, 13 Law & Hum. Behav. 239, 244–46 (1989); Shari S. Diamond & Linda Dimitropoulos,
Deception and Puffery in Advertising: Behavioral Science Implications for Regulation (American Bar
Found. Working Paper Series No. 9105, 1994); Jacob Jacoby & Constance Small, Applied Marketing:
The FDA Approach to Defining Misleading Advertising, 39 J. Marketing 65, 68 (1975). For a more general
discussion of the role of control groups, see David H. Kaye & David A. Freedman, Reference Guide on
Statistics, § II.A, in this manual.

111. Random assignment should not be confused with random selection. When respondents are
assigned randomly to different treatment groups (e.g., respondents in each group watch a different
commercial), the procedure ensures that within the limits of sampling error the two groups of respon-
dents will be equivalent except for the different treatments they receive. Respondents selected for a
mall intercept study, and not from a probability sample, may be assigned randomly to different treat-
ment groups. Random selection, in contrast, describes the method of selecting a sample of respondents
in a probability sample. See supra § III.C.

112. This alternative commercial could be a “tombstone” advertisement that includes only the
name of the product or a more elaborate commercial that does not include the claim at issue.

113. For a discussion of sampling error, see David H. Kaye & David A. Freedman, Reference
Guide on Statistics, § IV, in this manual.
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and control groups. In addition, if respondents who viewed the allegedly decep-
tive commercial respond differently than respondents who viewed the control
commercial, the difference cannot be the result of a leading question, because
both groups answered the same question. The ability to evaluate the effect of
the wording of a particular question makes the control group design particularly
useful in assessing responses to closed-ended questions,114 which may encourage
guessing or particular responses. Thus, the focus on the response level in a con-
trol group design is not on the absolute response level, but on the difference
between the response level of the experimental group and that of the control
group.

In designing a control group study, the expert should select a stimulus for the
control group that shares as many characteristics with the experimental stimulus
as possible, with the key exception of the characteristic whose influence is being
assessed. A survey with an imperfect control group generally provides better
information than a survey with no control group at all, but the choice of the
specific control group requires some care and should influence the weight that
the survey receives. For example, a control stimulus should not be less attractive
than the experimental stimulus if the survey is designed to measure how familiar
the experimental stimulus is to respondents, since attractiveness may affect per-
ceived familiarity.115 Nor should the control stimulus share with the experimen-
tal stimulus the feature whose impact is being assessed. If, for example, the con-
trol stimulus in a case of alleged trademark infringement is itself a likely source
of consumer confusion, reactions to the experimental and control stimuli may
not differ because both cause respondents to express the same level of confu-
sion.116

Explicit attention to the value of control groups in trademark and deceptive-
advertising litigation is a recent phenomenon, but it is becoming more com-
mon.117 A LEXIS search using Lanham Act and control group revealed fourteen

114. The Federal Trade Commission has long recognized the need for some kind of control for
closed-ended questions, although it has not specified the type of control that is necessary. Stouffer
Foods Corp., 118 F.T.C. 746, No. 9250, 1994 FTC LEXIS 196, at *31 (Sept. 26, 1994).

115. See, e.g., Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club Ltd. Partnership,
34 F.3d 410, 415–16 (7th Cir. 1994) (The court recognized that the name “Baltimore Horses” was less
attractive for a sports team than the name “Baltimore Colts.”). See also Reed-Union Corp. v. Turtle
Wax, Inc., 77 F.3d 909, 912 (7th Cir. 1996) (court noted that one expert’s choice of a control brand
with a well-known corporate source was less appropriate than the opposing expert’s choice of a control
brand whose name did not indicate a specific corporate source).

116. See, e.g., Western Publ’g Co. v. Publications Int’l, Ltd., No. 94-C-6803, 1995 U.S. Dist.
LEXIS 5917, at *45 (N.D. Ill. May 2, 1995) (court noted that the control product was “arguably more
infringing than” the defendant’s product) (emphasis omitted).

117. See, e.g., American Home Prods. Corp. v. Procter & Gamble Co., 871 F. Supp. 739, 749
(D.N.J. 1994) (discounting survey results based on failure to control for participants’ preconceived
notions); ConAgra, Inc. v. Geo. A. Hormel & Co., 784 F. Supp. 700, 728 (D. Neb. 1992) (“Since no
control was used, the . . . study, standing alone, must be significantly discounted.”), aff’d, 990 F.2d 368
(8th Cir. 1993).
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district court cases in the six years since the first edition of this manual in 1994,118

five district court cases in the seven years from 1987 to 1993,119 and only one
case before 1987120 in which surveys with control groups were discussed. Other
cases, however, have described or considered surveys using control group de-
signs without labeling the comparison group a control group.121 Indeed, one
reason why cases involving surveys with control groups may be underrepresented
in reported cases is that a survey with a control group produces less ambiguous
findings, which may lead to a resolution before a preliminary injunction hearing
or trial occurs.122

Another more common use of control methodology is a control question.
Rather than administering a control stimulus to a separate group of respondents,

118. National Football League Properties, Inc. v. Prostyle, Inc., 57 F. Supp. 2d 665 (E.D. Wis.
1999); Nabisco, Inc. v. PF Brands, Inc., 50 F. Supp. 2d 188 (S.D.N.Y. 1999); Proctor & Gamble Co.
v. Colgate-Palmolive Co., No. 96 Civ. 9123, 1998 U.S. Dist. LEXIS 17773 (S.D.N.Y. Nov. 5, 1998);
Mattel, Inc. v. MCA Records, Inc., 28 F. Supp. 2d 1120 (C.D. Cal. 1998); Westchester Media Co. v.
PRL USA Holdings, No. H-97-3278, 1998 U.S. Dist. LEXIS 11737 (S.D. Tex. July 2, 1998); Time
Inc. v. Petersen Publ’g Co., 976 F. Supp. 263 (S.D.N.Y. 1997), aff’d, 173 F.3d 113 (2d Cir. 1999);
Adjusters Int’l, Inc. v. Public Adjusters Int’l, Inc., No. 92-CV-1426, 1996 U.S. Dist. LEXIS 12604
(N.D.N.Y. Aug. 27, 1996); Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996
U.S. Dist. LEXIS 8049 (W.D. Mich. Apr. 5, 1996); Copy Cop, Inc. v. Task Printing, Inc., 908 F.
Supp. 37 (D. Mass. 1995); Volkswagen Aktiengesellschaft v. Uptown Motors, No. 91-CIV-3447, 1995
U.S. Dist. LEXIS 13869 (S.D.N.Y. July 13, 1995); Western Publ’g Co. v. Publications Int’l, Ltd., No.
94-C-6803, 1995 U.S. Dist. LEXIS 5917 (N.D. Ill. May 2, 1995); Dogloo, Inc. v. Doskocil Mfg. Co.,
893 F. Supp. 911 (C.D. Cal. 1995); Reed-Union Corp. v. Turtle Wax, Inc., 869 F. Supp. 1304 (N.D.
Ill. 1994), aff’d, 77 F.3d 909 (7th Cir. 1996); Pfizer, Inc. v. Miles, Inc., 868 F. Supp. 437 (D. Conn.
1994).

119. ConAgra, Inc. v. Geo. A. Hormel & Co., 784 F. Supp. 700 (D. Neb. 1992), aff’d, 990 F.2d
368 (8th Cir. 1993); Johnson & Johnson-Merck Consumer Pharms. Co. v. Smithkline Beecham Corp.,
No. 91 Civ. 0960, 1991 U.S. Dist. LEXIS 13689 (S.D.N.Y. Sept. 30, 1991), aff’d, 960 F.2d 294 (2d
Cir. 1992); Goya Foods, Inc. v. Condal Distribs., Inc., 732 F. Supp. 453 (S.D.N.Y. 1990); Sturm,
Ruger & Co. v. Arcadia Mach. & Tool, Inc., No. 85-8459, 1988 U.S. Dist. LEXIS 16451 (C.D. Cal.
Nov. 7, 1988); Frisch’s Restaurant, Inc. v. Elby’s Big Boy, Inc., 661 F. Supp. 971 (S.D. Ohio 1987),
aff’d, 849 F.2d 1012 (6th Cir. 1988).

120. American Basketball Ass’n v. AMF Voit, Inc., 358 F. Supp. 981 (S.D.N.Y.), aff’d, 487 F.2d
1393 (2d Cir. 1973).

121. Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club Ltd. Partnership, No. 94-
727-C, 1994 U.S. Dist. LEXIS 19277, at *10–11 (S.D. Ind. June 27, 1994), aff’d, 34 F.3d 410 (7th Cir.
1994). In Indianapolis Colts, the district court described a survey conducted by the plaintiff’s expert in
which half of the interviewees were shown a shirt with the name “Baltimore CFL Colts” on it and half
were shown a shirt on which the word “Horses” had been substituted for the word “Colts.” Id. The
court noted that the comparison of reactions to the horse and colt versions of the shirt made it possible
“to determine the impact from the use of the word ‘Colts.’” Id. at *11. See also Quality Inns Int’l, Inc.
v. McDonald’s Corp., 695 F. Supp. 198, 218 (D. Md. 1988) (survey revealed confusion between
McDonald’s and McSleep, but control survey revealed no confusion between McDonald’s and McTavish).

122. The relatively infrequent mention of control groups in surveys discussed in federal cases is not
confined to Lanham Act litigation. A LEXIS search using survey and control group revealed thirty district
court cases in the six years from 1994 in which control group was used to refer to a methodological
feature: the fourteen Lanham Act cases cited supra note 118; nine that referred to medical, physiologi-
cal, or pharmacological experiments; and seven others.
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the survey asks all respondents one or more control questions along with the
question about the product or service. In a trademark dispute, for example, a
survey indicated that 7.2% of respondents believed that “The Mart” and “K-
Mart” were owned by the same individuals. The court found no likelihood of
confusion based on survey evidence that 5.7% of the respondents also thought
that “The Mart” and “King’s Department Store” were owned by the same
source.123

Similarly, a standard technique used to evaluate whether a brand name is
generic is to present survey respondents with a series of product or service names
and ask them to indicate in each instance whether they believe the name is a
brand name or a common name. By showing that 68% of respondents consid-
ered Teflon a brand name (a proportion similar to the 75% of respondents who
recognized the acknowledged trademark Jell-O as a brand name, and markedly
different from the 13% who thought aspirin was a brand name), the makers of
Teflon retained their trademark.124

Every measure of opinion or belief in a survey reflects some degree of error.
Control groups and control questions are the most reliable means for assessing
response levels against the baseline level of error associated with a particular
question.

G. What Limitations Are Associated with the Mode of Data
Collection Used in the Survey?

Three primary methods are used to collect survey data: (1) in-person interviews,
(2) telephone surveys, and (3) mail surveys.125 The choice of a data collection
method for a survey should be justified by its strengths and weaknesses.

1. In-person interviews
Although costly, in-person interviews generally are the preferred method of
data collection, especially when visual materials must be shown to the respon-
dent under controlled conditions.126 When the questions are complex and the
interviewers are skilled, in-person interviewing provides the maximum oppor-

123. S.S. Kresge Co. v. United Factory Outlet, Inc., 598 F.2d 694, 697 (1st Cir. 1979). Note that
the aggregate percentages reported here do not reveal how many of the same respondents were con-
fused by both names, an issue that may be relevant in some situations. See Joseph L. Gastwirth, Reference
Guide on Survey Research, 36 Jurimetrics J. 181, 187–88 (1996) (review essay).

124. E.I. DuPont de Nemours & Co. v. Yoshida Int’l, Inc., 393 F. Supp. 502, 526-27 & n.54
(E.D.N.Y. 1975).

125. Methods also may be combined, as when the telephone is used to “screen” for eligible respon-
dents, who then are invited to participate in an in-person interview.

126. A mail survey also can include limited visual materials but cannot exercise control over when
and how the respondent views them.
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tunity to clarify or probe. Unlike a mail survey, both in-person and telephone
interviews have the capability to implement complex skip sequences (in which
the respondent’s answer determines which question will be asked next) and the
power to control the order in which the respondent answers the questions. As
described in section V.A, appropriate interviewer training is necessary if these
potential benefits are to be realized. Objections to the use of in-person inter-
views arise primarily from their high cost or, on occasion, from evidence of
inept or biased interviewers.

2. Telephone surveys
Telephone surveys offer a comparatively fast and low-cost alternative to in-
person surveys and are particularly useful when the population is large and geo-
graphically dispersed. Telephone interviews (unless supplemented with mailed
materials) can be used only when it is unnecessary to show the respondent any
visual materials. Thus, an attorney may present the results of a telephone survey
of jury-eligible citizens in a motion for a change of venue in order to provide
evidence that community prejudice raises a reasonable suspicion of potential
jury bias.127 Similarly, potential confusion between a restaurant called McBagel’s
and the McDonald’s fast-food chain was established in a telephone survey. Over
objections from defendant McBagel’s that the survey did not show respondents
the defendant’s print advertisements, the court found likelihood of confusion
based on the survey, noting that “by soliciting audio responses [, the telephone
survey] was closely related to the radio advertising involved in the case.”128 In
contrast, when words are not sufficient because, for example, the survey is as-
sessing reactions to the trade dress or packaging of a product that is alleged to
promote confusion, a telephone survey alone does not offer a suitable vehicle
for questioning respondents.129

In evaluating the sampling used in a telephone survey, the trier of fact should
consider

• (when prospective respondents are not business personnel) whether some
form of random-digit dialing130 was used instead of or to supplement tele-

127. United States v. Partin, 320 F. Supp. 275, 279-80 (E.D. La. 1970). For a discussion of surveys
used in motions for change of venue, see Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and
Experimental Research Methods in Litigation, Part II, 40 Rutgers L. Rev. 467, 470–74 (1988); National
Jury Project, Jurywork: Systematic Techniques (Elissa Krauss & Beth Bonora eds., 2d ed. 1983).

128. McDonald’s Corp. v. McBagel’s, Inc., 649 F. Supp. 1268, 1278 (S.D.N.Y. 1986).
129. Thompson Med. Co. v. Pfizer Inc., 753 F.2d 208 (2d Cir. 1985); Incorporated Publ’g Corp.

v. Manhattan Magazine, Inc., 616 F. Supp. 370 (S.D.N.Y. 1985), aff’d without op., 788 F.2d 3 (2d Cir.
1986).

130. Random digit dialing provides coverage of households with both listed and unlisted tele-
phone numbers by generating numbers at random from the frame of all possible telephone numbers.
James M. Lepkowski, Telephone Sampling Methods in the United States, in Telephone Survey Methodol-
ogy 81–91 (Robert M. Groves et al. eds., 1988).
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phone numbers obtained from telephone directories, because up to 65% of
all residential telephone numbers in some areas may be unlisted;131

• whether the sampling procedures required the interviewer to sample within
the household or business, instead of allowing the interviewer to administer
the survey to any qualified individual who answered the telephone;132 and

• whether interviewers were required to call back at several different times of
the day and on different days to increase the likelihood of contacting indi-
viduals or businesses with different schedules.

Telephone surveys that do not include these procedures may, like other
nonprobability sampling approaches, be adequate for providing rough approxi-
mations. The vulnerability of the survey depends on the information being gath-
ered. More elaborate procedures for achieving a representative sample of re-
spondents are advisable if the survey instrument requests information that is
likely to differ for individuals with listed telephone numbers and individuals
with unlisted telephone numbers, or individuals rarely at home and those usu-
ally at home.

The report submitted by a survey expert who conducts a telephone survey
should specify

1. the procedures that were used to identify potential respondents;
2. the number of telephone numbers for which no contact was made; and
3. the number of contacted potential respondents who refused to participate

in the survey.
Computer-assisted telephone interviewing, or CATI, is increasingly used in

the administration and data entry of large-scale surveys.133 A computer protocol
may be used to generate telephone numbers and dial them as well as to guide
the interviewer. The interviewer conducting a computer-assisted interview (CAI),
whether by telephone or in a face-to-face setting, follows the script for the
interview generated by the computer program and types in the respondent’s
answers as the interview proceeds. A primary advantage of CATI and other CAI
procedures is that skip patterns can be built into the program so that, for ex-
ample, if the respondent is asked whether she has ever been the victim of a
burglary and she says yes, the computer will generate further questions about

131. In 1992, the percentage of households with unlisted numbers reached 65% in Las Vegas and
62% in Los Angeles. Survey Sampling, Inc., The Frame 2 (March 1993). Studies comparing listed and
unlisted household characteristics show some important differences. Lepkowski, supra note 130, at 76.

132. This is a consideration only if the survey is sampling individuals. If the survey is seeking
information on the household, more than one individual may be able to answer questions on behalf of
the household.

133. William L. Nicholls II & R.M. Groves, The Status of Computer-Assisted Telephone Interviewing,
2 J. Official Stat. 93 (1986); Mary A. Spaeth, CATI Facilities at Academic Research Organizations, 21 Surv.
Res. 11 (1990); William E. Saris, Computer-Assisted Interviewing (1991).
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the burglary, but if she says no, the program will automatically skip the follow-
up burglary questions. Interviewer errors in following the skip patterns are there-
fore avoided, making CAI procedures particularly valuable when the survey
involves complex branching and skip patterns.134 CAI procedures can also be
used to control for order effects by having the program rotate the order in
which questions or choices are presented.135 CAI procedures, however, require
additional planning to take advantage of the potential for improvements in data
quality. When a CAI protocol is used in a survey presented in litigation, the
party offering the survey should supply for inspection the computer program
that was used to generate the interviews. Moreover, CAI procedures do not
eliminate the need for close monitoring of interviews to ensure that interview-
ers are accurately reading the questions in the interview protocol and accurately
entering the answers that the respondent is giving to those questions.

3. Mail surveys
In general, mail surveys tend to be substantially less costly than both in-person
and telephone surveys.136 Although response rates for mail surveys are often low,
researchers have obtained 70% response rates in some general public surveys and
response rates of over 90% with certain specialized populations.137 Procedures
that encourage high response rates include multiple mailings, highly personal-
ized communications, prepaid return envelopes and incentives or gratuities, as-
surances of confidentiality, and first-class outgoing postage.138

A mail survey will not produce a high rate of return unless it begins with an
accurate and up-to-date list of names and addresses for the target population.
Even if the sampling frame is adequate, the sample may be unrepresentative if
some individuals are more likely to respond than others. For example, if a sur-
vey targets a population that includes individuals with literacy problems, these
individuals will tend to be underrepresented. Open-ended questions are gener-
ally of limited value on a mail survey because they depend entirely on the re-
spondent to answer fully and do not provide the opportunity to probe or clarify

134. Saris, supra note 133, at 20, 27.
135. See, e.g., Intel Corp. v. Advanced Micro Devices, Inc., 756 F. Supp. 1292, 1296–97 (N.D.

Cal. 1991) (survey designed to test whether the term 386 as applied to a microprocessor was generic
used a CATI protocol that tested reactions to five terms presented in rotated order).

136. Don A. Dillman, Mail and Other Self-Administered Questionnaires, in Handbook of Survey Re-
search, supra note 1, at 359, 373.

137. Id. at 360.
138. See, e.g., Richard J. Fox et al., Mail Survey Response Rate: A Meta-Analysis of Selected Techniques

for Inducing Response, 52 Pub. Opinion Q. 467, 482 (1988); Eleanor Singer et al., Confidentiality Assur-
ances and Response: A Quantitative Review of the Experimental Literature, 59 Pub. Opinion Q. 66, 71
(1995); Kenneth D. Hopkins & Arlen R. Gullickson, Response Rates in Survey Research: A Meta-Analysis
of the Effects of Monetary Gratuities, 61 J. Experimental Educ. 52, 54–57, 59 (1992).
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unclear answers. Similarly, if eligibility to answer some questions depends on
the respondent’s answers to previous questions, such skip sequences may be
difficult for some respondents to follow. Finally, because respondents complete
mail surveys without supervision, survey personnel are unable to prevent re-
spondents from discussing the questions and answers with others before com-
pleting the survey and to control the order in which respondents answer the
questions. If it is crucial to have respondents answer questions in a particular
order, a mail survey cannot be depended on to provide adequate data.139

4. Internet surveys
A more recent innovation in survey technology is the Internet survey in which
potential respondents are contacted and their responses are collected over the
Internet. Internet surveys can substantially reduce the cost of reaching potential
respondents and offer some of the advantages of in-person interviews by allow-
ing the computer to show the respondent pictures or lists of response choices in
the course of asking the respondent questions. The key limitation is that the
respondents accessible over the Internet must fairly represent the relevant popu-
lation whose responses the survey was designed to measure. Thus, a litigant
presenting the results of a web-based survey should be prepared to provide
evidence on the potential bias in sampling that the web-based survey is likely to
introduce. If the target population consists of computer users, the bias may be
minimal. If the target population consists of owners of television sets, significant
bias is likely.

V. Surveys Involving Interviewers
A. Were the Interviewers Appropriately Selected and Trained?
A properly defined population or universe, a representative sample, and clear
and precise questions can be depended on to produce trustworthy survey results
only if “sound interview procedures were followed by competent interview-
ers.”140 Properly trained interviewers receive detailed written instructions on
everything they are to say to respondents, any stimulus materials they are to use
in the survey, and how they are to complete the interview form. These instruc-
tions should be made available to the opposing party and to the trier of fact.
Thus, interviewers should be told, and the interview form on which answers are
recorded should indicate, which responses, if any, are to be read to the respon-
dent. Interviewers also should be instructed to record verbatim the respondent’s

139. Dillman, supra note 136, at 368–70.
140. Toys “R” Us, Inc. v. Canarsie Kiddie Shop, Inc., 559 F. Supp. 1189, 1205 (E.D.N.Y. 1983).



Reference Guide on Survey Research

265

answers, to indicate explicitly whenever they repeat a question to the respon-
dent, and to record any statements they make to or supplementary questions
they ask the respondent.

Interviewers require training to ensure that they are able to follow directions
in administering the survey questions. Some training in general interviewing
techniques is required for most interviews (e.g., practice in pausing to give the
respondent enough time to answer and practice in resisting invitations to ex-
press the interviewer’s beliefs or opinions). Although procedures vary, one trea-
tise recommends at least five hours of training in general interviewing skills and
techniques for new interviewers.141

The more complicated the survey instrument is, the more training and expe-
rience the interviewers require. Thus, if the interview includes a skip pattern
(where, e.g., Questions 4–6 are asked only if the respondent says yes to Ques-
tion 3, and Questions 8–10 are asked only if the respondent says no to Question
3), interviewers must be trained to follow the pattern. Similarly, if the questions
require specific probes to clarify ambiguous responses, interviewers must re-
ceive instruction on when to use the probes and what to say. In some surveys,
the interviewer is responsible for last-stage sampling (i.e., selecting the particular
respondents to be interviewed), and training is especially crucial to avoid inter-
viewer bias in selecting respondents who are easiest to approach or easiest to
find.

Training and instruction of interviewers should include directions on the
circumstances under which interviews are to take place (e.g., question only one
respondent at a time out of the hearing of any other respondent). The trustwor-
thiness of a survey is questionable if there is evidence that some interviews were
conducted in a setting in which respondents were likely to have been distracted
or in which others were present and could overhear. Such evidence of careless
administration of the survey was one ground used by a court to reject as inad-
missible a survey that purported to demonstrate consumer confusion.142

Some compromises may be accepted when surveys must be conducted swiftly.
In trademark and deceptive advertising cases, the plaintiff’s usual request is for a
preliminary injunction, because a delay means irreparable harm. Nonetheless,
careful instruction and training of interviewers who administer the survey and
complete disclosure of the methods used for instruction and training are crucial
elements that, if compromised, seriously undermine the trustworthiness of any
survey.

141. Eve Weinberg, Data Collection: Planning and Management, in Handbook of Survey Research,
supra note 1, at 329, 332.

142. Toys “R” Us, 559 F. Supp. at 1204 (some interviews apparently were conducted in a bowling
alley; some interviewees waiting to be interviewed overheard the substance of the interview while they
were waiting).
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B. What Did the Interviewers Know About the Survey and Its
Sponsorship?

One way to protect the objectivity of survey administration is to avoid telling
interviewers who is sponsoring the survey. Interviewers who know the identity
of the survey’s sponsor may affect results inadvertently by communicating to
respondents their expectations or what they believe are the preferred responses
of the survey’s sponsor. To ensure objectivity in the administration of the sur-
vey, it is standard interview practice to conduct double-blind research when-
ever possible: both the interviewer and the respondent are blind to the sponsor
of the survey and its purpose. Thus, the survey instrument should provide no
explicit clues (e.g., a sponsor’s letterhead appearing on the survey) and no im-
plicit clues (e.g., reversing the usual order of the yes and no response boxes on
the interviewer’s form next to a crucial question, thereby potentially increasing
the likelihood that no will be checked143) about the sponsorship of the survey or
the expected responses.

Nonetheless, in some surveys (e.g., some government surveys), disclosure of
the survey’s sponsor to respondents (and thus to interviewers) is required. Such
surveys call for an evaluation of the likely biases introduced by interviewer or
respondent awareness of the survey’s sponsorship. In evaluating the consequences
of sponsorship awareness, it is important to consider (1) whether the sponsor has
views and expectations that are apparent and (2) whether awareness is confined
to the interviewers or involves the respondents. For example, if a survey con-
cerning attitudes toward gun control is sponsored by the National Rifle Asso-
ciation, it is clear that responses opposing gun control are likely to be preferred.
In contrast, if the survey on gun control attitudes is sponsored by the Depart-
ment of Justice, the identity of the sponsor may not suggest the kind of re-
sponses the sponsor expects or would find acceptable.144 When interviewers are
well trained, their awareness of sponsorship may be a less serious threat than
respondents’ awareness. The empirical evidence for the effects of interviewers’
prior expectations on respondents’ answers generally reveals modest effects when
the interviewers are well trained.145

143. Centaur Communications, Ltd. v. A/S/M Communications, Inc., 652 F. Supp. 1105, 1111
n.3 (S.D.N.Y.) (pointing out that reversing the usual order of response choices, yes or no, to no or yes
may confuse interviewers as well as introduce bias), aff’d, 830 F.2d 1217 (2d Cir. 1987).

144. See, e.g., Stanley Presser et al., Survey Sponsorship, Response Rates, and Response Effects, 73 Soc.
Sci. Q. 699, 701 (1992) (different responses to a university-sponsored telephone survey and a newspa-
per-sponsored survey for questions concerning attitudes toward the mayoral primary, an issue on which
the newspaper had taken a position).

145. See, e.g., Seymour Sudman et al., Modest Expectations: The Effects of Interviewers’ Prior Expecta-
tions on Responses, 6 Soc. Methods & Res. 171, 181 (1977).
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C. What Procedures Were Used to Ensure and Determine That the
Survey Was Administered to Minimize Error and Bias?

Three methods are used to ensure that the survey instrument was implemented
in an unbiased fashion and according to instructions. The first, monitoring the
interviews as they occur, is done most easily when telephone surveys are used. A
supervisor listens to a sample of interviews for each interviewer. Field settings
make monitoring more difficult, but evidence that monitoring has occurred
provides an additional indication that the survey has been reliably implemented.

Second, validation of interviews occurs when respondents in a sample are
recontacted to ask whether the initial interviews took place and to determine
whether the respondents were qualified to participate in the survey. The stan-
dard procedure for validation of in-person interviews is to telephone a random
sample of about 10% to 15% of the respondents.146 Some attempts to reach the
respondent will be unsuccessful, and occasionally a respondent will deny that
the interview took place even though it did. Because the information checked is
limited to whether the interview took place and whether the respondent was
qualified, this validation procedure does not determine whether the initial in-
terview as a whole was conducted properly. Nonetheless, this standard valida-
tion technique warns interviewers that their work is being checked and can
detect gross failures in the administration of the survey.

A third way to verify that the interviews were conducted properly is to com-
pare the work done by each individual interviewer. By reviewing the inter-
views and individual responses recorded by each interviewer, researchers can
identify any response patterns or inconsistencies for further investigation.

When a survey is conducted at the request of a party for litigation rather than
in the normal course of business, a heightened standard for validation checks
may be appropriate. Thus, independent validation of at least 50% of interviews
by a third party rather than by the field service that conducted the interviews
increases the trustworthiness of the survey results.147

146. See, e.g., National Football League Properties, Inc. v. New Jersey Giants, Inc., 637 F. Supp.
507, 515 (D.N.J. 1986); Davis v. Southern Bell Tel. & Tel. Co., No. 89-2839, 1994 U.S. Dist. LEXIS
13257, at *16 (S.D. Fla. Feb. 1, 1994).

147. In Rust Environment & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997), the
court criticized a survey in part because it “did not comport with accepted practice for independent
validation of the results.”
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VI. Data Entry and Grouping of Responses
A. What Was Done to Ensure That the Data Were Recorded

Accurately?
Analyzing the results of a survey requires that the data obtained on each sampled
element be recorded, edited, and often coded before the results can be tabulated
and processed. Procedures for data entry should include checks for complete-
ness, checks for reliability and accuracy, and rules for resolving inconsistencies.
Accurate data entry is maximized when responses are verified by duplicate entry
and comparison, and when data entry personnel are unaware of the purposes of
the survey.

B. What Was Done to Ensure That the Grouped Data Were
Classified Consistently and Accurately?

Coding of answers to open-ended questions requires a detailed set of instruc-
tions so that decision standards are clear and responses can be scored consistently
and accurately. Two trained coders should independently score the same re-
sponses to check for the level of consistency in classifying responses. When the
criteria used to categorize verbatim responses are controversial or allegedly in-
appropriate, those criteria should be sufficiently clear to reveal the source of
disagreements. In all cases, the verbatim responses should be available so that
they can be recoded using alternative criteria.148

148. See, e.g., Coca-Cola Co. v. Tropicana Prods., Inc., 538 F. Supp. 1091, 1094–96 (S.D.N.Y.)
(plaintiff’s expert stated that respondents’ answers to the several open-ended questions revealed that
43% of respondents thought Tropicana was portrayed as fresh squeezed; the court’s own tabulation
found no more than 15% believed this was true), rev’d on other grounds, 690 F.2d 312 (2d Cir. 1982). See
also McNeilab, Inc. v. American Home Prods. Corp., 501 F. Supp. 517 (S.D.N.Y. 1980); Rock v.
Zimmerman, 959 F.2d 1237, 1253 n.9 (3d Cir. 1992) (court found that responses on a change of venue
survey incorrectly categorized respondents who believed the defendant was insane as believing he was
guilty); Revlon Consumer Prods. Corp. v. Jennifer Leather Broadway, Inc., 858 F. Supp. 1268, 1276
(S.D.N.Y. 1994) (inconsistent scoring and subjective coding led court to find survey so unreliable that
it was entitled to no weight), aff’d, 57 F.3d 1062 (2d Cir. 1995).



Reference Guide on Survey Research

269

VII. Disclosure and Reporting
A. When Was Information About the Survey Methodology and

Results Disclosed?
Objections to the definition of the relevant population, the method of selecting
the sample, and the wording of questions generally are raised for the first time
when the results of the survey are presented. By that time it is too late to correct
methodological deficiencies that could have been addressed in the planning stages
of the survey. The plaintiff in a trademark case149 submitted a set of proposed
survey questions to the trial judge, who ruled that the survey results would be
admissible at trial while reserving the question of the weight the evidence would
be given.150 The court of appeals called this approach a commendable procedure
and suggested that it would have been even more desirable if the parties had
“attempt[ed] in good faith to agree upon the questions to be in such a sur-
vey.”151

The Manual for Complex Litigation, Second, recommended that parties be re-
quired, “before conducting any poll, to provide other parties with an outline of
the proposed form and methodology, including the particular questions that
will be asked, the introductory statements or instructions that will be given, and
other controls to be used in the interrogation process.” 152 The parties then were
encouraged to attempt to resolve any methodological disagreements before the
survey was conducted.153 Although this passage in the second edition of the
manual has been cited with apparent approval,154 the prior agreement the manual
recommends has occurred rarely and the Manual for Complex Litigation, Third,
recommends, but does not advocate requiring, prior disclosure and discussion of
survey plans.155

Rule 26 of the Federal Rules of Civil Procedure requires extensive disclosure
of the basis of opinions offered by testifying experts. However, these provisions
may not produce disclosure of all survey materials, because parties are not obli-

149. Union Carbide Corp. v. Ever-Ready, Inc., 392 F. Supp. 280 (N.D. Ill. 1975), rev’d, 531 F.2d
366 (7th Cir.), cert. denied, 429 U.S. 830 (1976).

150. Before trial, the presiding judge was appointed to the court of appeals, so the case was tried by
another district court judge.

151. Union Carbide, 531 F.2d at 386. More recently, the Seventh Circuit recommended the filing
of a motion in limine, asking the district court to determine the admissibility of a survey based on an
examination of the survey questions and the results of a preliminary survey before the party undertakes
the expense of conducting the actual survey. Piper Aircraft Corp. v. Wag-Aero, Inc., 741 F.2d 925, 929
(7th Cir. 1984).

152. MCL 2d, supra note 15, § 21.484.
153. Id.
154. E.g., National Football League Properties, Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507,

514 n.3 (D.N.J. 1986).
155. MCL 3d, supra note 15, § 21.493.
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gated to disclose information about nontestifying experts. Parties considering
whether to commission or use a survey for litigation are not obligated to present
a survey that produces unfavorable results. Prior disclosure of a proposed survey
instrument places the party that ultimately would prefer not to present the sur-
vey in the position of presenting damaging results or leaving the impression that
the results are not being presented because they were unfavorable. Anticipating
such a situation, parties do not decide whether an expert will testify until after
the results of the survey are available.

Nonetheless, courts are in a position to encourage early disclosure and dis-
cussion even if they do not lead to agreement between the parties. In McNeilab,
Inc. v. American Home Products Corp.,156 Judge William C. Conner encouraged
the parties to submit their survey plans for court approval to ensure their evi-
dentiary value; the plaintiff did so and altered its research plan based on Judge
Conner’s recommendations. Parties can anticipate that changes consistent with
a judicial suggestion are likely to increase the weight given to, or at least the
prospects of admissibility of, the survey.157

B. Does the Survey Report Include Complete and Detailed
Information on All Relevant Characteristics?

The completeness of the survey report is one indicator of the trustworthiness of
the survey and the professionalism of the expert who is presenting the results of
the survey. A survey report generally should provide in detail

1. the purpose of the survey;
2. a definition of the target population and a description of the population

that was actually sampled;
3. a description of the sample design, including the method of selecting re-

spondents, the method of interview, the number of callbacks, respondent
eligibility or screening criteria, and other pertinent information;

4. a description of the results of sample implementation, including (a) the
number of potential respondents contacted, (b) the number not reached,
(c) the number of refusals, (d) the number of incomplete interviews or
terminations, (e) the number of noneligibles, and (f) the number of com-
pleted interviews;

5. the exact wording of the questions used, including a copy of each version
of the actual questionnaire, interviewer instructions, and visual exhibits;

6. a description of any special scoring (e.g., grouping of verbatim responses
into broader categories);

156. 848 F.2d 34, 36 (2d Cir. 1988) (discussing with approval the actions of the district court).
157. Larry C. Jones, Developing and Using Survey Evidence in Trademark Litigation, 19 Memphis St. U.

L. Rev. 471, 481 (1989).
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7. estimates of the sampling error, where appropriate (i.e., in probability
samples);

8. statistical tables clearly labeled and identified as to source of data, includ-
ing the number of raw cases forming the base for each table, row, or
column; and

9. copies of interviewer instructions, validation results, and code books.158

A description of the procedures and results of pilot testing is not included on
this list. Survey professionals generally do not describe pilot testing in their re-
ports. The Federal Rules of Civil Procedure, however, may require that a testi-
fying expert disclose pilot work that serves as a basis for the expert’s opinion.
The situation is more complicated when a nontestifying expert conducts the
pilot work and the testifying expert learns about the pilot testing only indirectly
through the attorney’s advice about the relevant issues in the case. Some com-
mentators suggest that attorneys are obligated to disclose such pilot work.159

C. In Surveys of Individuals, What Measures Were Taken to
Protect the Identities of Individual Respondents?

The respondents questioned in a survey generally do not testify in legal pro-
ceedings and are unavailable for cross-examination. Indeed, one of the advan-
tages of a survey is that it avoids a repetitious and unrepresentative parade of
witnesses. To verify that interviews occurred with qualified respondents, stan-
dard survey practice includes validation procedures,160 the results of which should
be included in the survey report.

Conflicts may arise when an opposing party asks for survey respondents’ names
and addresses in order to reinterview some respondents. The party introducing
the survey or the survey organization that conducted the research generally
resists supplying such information.161 Professional surveyors as a rule guarantee

158. These criteria were adapted from the Council of Am. Survey Res. Orgs., supra note 41, § III.
B. Failure to supply this information substantially impairs a court’s ability to evaluate a survey. In re
Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 532 (D.N.J. 1997) (citing the first
edition of this manual). But see Florida Bar v. Went for It, Inc., 515 U.S. 618, 626–28 (1995), in which a
majority of the Supreme Court relied on a summary of results prepared by the Florida Bar from a
consumer survey purporting to show consumer objections to attorney solicitation by mail. In a strong
dissent, Justice Kennedy, joined by three of his colleagues, found the survey inadequate based on the
document available to the court, pointing out that the summary included “no actual surveys, few
indications of sample size or selection procedures, no explanations of methodology, and no discussion
of excluded results . . . no description of the statistical universe or scientific framework that permits any
productive use of the information the so-called Summary of Record contains.” Id. at 640.

159. Yvonne C. Schroeder, Pretesting Survey Questions, 11 Am. J. Trial Advoc. 195, 197–201 (1987).
160. See supra § V.C.
161. See, e.g., Alpo Petfoods, Inc. v. Ralston Purina Co., 720 F. Supp. 194 (D.D.C. 1989), aff’d in

part & vacated in part, 913 F.2d 958 (D.C. Cir. 1990).
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confidentiality in an effort to increase participation rates and to encourage can-
did responses. Because failure to extend confidentiality may bias both the will-
ingness of potential respondents to participate in a survey and their responses,
the professional standards for survey researchers generally prohibit disclosure of
respondents’ identities. “The use of survey results in a legal proceeding does not
relieve the Survey Research Organization of its ethical obligation to maintain in
confidence all Respondent-identifiable information or lessen the importance of
Respondent anonymity.”162 Although no surveyor–respondent privilege cur-
rently is recognized, the need for surveys and the availability of other means to
examine and ensure their trustworthiness argue for deference to legitimate claims
for confidentiality in order to avoid seriously compromising the ability of sur-
veys to produce accurate information.163

Copies of all questionnaires should be made available upon request so that the
opposing party has an opportunity to evaluate the raw data. All identifying in-
formation, such as the respondent’s name, address, and telephone number, should
be removed to ensure respondent confidentiality.

162. Council of Am. Survey Res. Orgs., supra note 41, § I.A.3.f. Similar provisions are contained
in the By-Laws of the American Association for Public Opinion Research.

163. Litton Indus., Inc., No. 9123, 1979 FTC LEXIS 311, at *13 & n.12 (June 19, 1979) (Order
Concerning the Identification of Individual Survey-Respondents with Their Questionnaires) (citing
Frederick H. Boness & John F. Cordes, Note, The Researcher–Subject Relationship: The Need for Protection
and a Model Statute, 62 Geo. L.J. 243, 253 (1973)). See also Lampshire v. Procter & Gamble Co., 94
F.R.D. 58, 60 (N.D. Ga. 1982) (defendant denied access to personal identifying information about
women involved in studies by the Centers for Disease Control based on Fed. R. Civ. P. 26(c) giving
court the authority to enter “any order which justice requires to protect a party or persons from annoy-
ance, embarrassment, oppression, or undue burden or expense.”) (citation omitted).
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Glossary of Terms
The following terms and definitions were adapted from a variety of sources,
including Handbook of Survey Research (Peter H. Rossi et al. eds., 1983); 1
Environmental Protection Agency, Survey Management Handbook (1983); Mea-
surement Errors in Surveys (Paul P. Biemer et al. eds., 1991); William E. Saris,
Computer-Assisted Interviewing (1991); Seymour Sudman, Applied Sampling
(1976).
branching. A questionnaire structure that uses the answers to earlier questions

to determine which set of additional questions should be asked (e.g., citizens
who report having served as jurors on a criminal case are asked different
questions about their experiences than citizens who report having served as
jurors on a civil case).

CAI (computer-assisted interviewing). A method of conducting interviews
in which an interviewer asks questions and records the respondent’s answer
by following a computer-generated protocol.

CATI (computer-assisted telephone interviewing). A method of con-
ducting telephone interviews in which an interviewer asks questions and
records the respondent’s answer by following a computer-generated proto-
col.

closed-ended question. A question that provides the respondent with a list of
choices and asks the respondent to choose from among them.

cluster sampling. A sampling technique allowing for the selection of sample
elements in groups or clusters, rather than on an individual basis; it may
significantly reduce field costs and may increase sampling error if elements in
the same cluster are more similar to one another than are elements in differ-
ent clusters.

confidence interval. An indication of the probable range of error associated
with a sample value obtained from a probability sample. Also, margin of
error.

convenience sample. A sample of elements selected because they were readily
available.

double-blind research. Research in which the respondent and the interviewer
are not given information that will alert them to the anticipated or preferred
pattern of response.

error score. The degree of measurement error in an observed score (see true
score).

full-filter question. A question asked of respondents to screen out those who
do not have an opinion on the issue under investigation before asking them
the question proper.
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mall intercept survey. A survey conducted in a mall or shopping center in
which potential respondents are approached by a recruiter (intercepted) and
invited to participate in the survey.

multistage sampling design. A sampling design in which sampling takes
place in several stages, beginning with larger units (e.g., cities) and then pro-
ceeding with smaller units (e.g., households or individuals within these units).

nonprobability sample. Any sample that does not qualify as a probability
sample.

open-ended question. A question that requires the respondent to formulate
his or her own response.

order effect. A tendency of respondents to choose an item based in part on the
order in which it appears in the question, questionnaire, or interview (see
primacy effect and recency effect); also referred to as a context effect because
the context of the question influences the way the respondent perceives and
answers it.

parameter. A summary measure of a characteristic of a population (e.g., aver-
age age, proportion of households in an area owning a computer). Statistics
are estimates of parameters.

pilot test. A small field test replicating the field procedures planned for the full-
scale survey; although the terms pilot test and pretest are sometimes used inter-
changeably, a pretest tests the questionnaire, whereas a pilot test generally
tests proposed collection procedures as well.

population. The totality of elements (objects, individuals, or other social units)
that have some common property of interest; the target population is the
collection of elements that the researcher would like to study; the survey
population is the population that is actually sampled and for which data may
be obtained. Also, universe.

population value, population parameter. The actual value of some charac-
teristic in the population (e.g., the average age); the population value is esti-
mated by taking a random sample from the population and computing the
corresponding sample value.

pretest. A small preliminary test of a survey questionnaire. See pilot test.
primacy effect. A tendency of respondents to choose early items from a list of

choices; the opposite of a recency effect.
probability sample. A type of sample selected so that every element in the

population has a known nonzero probability of being included in the sample;
a simple random sample is a probability sample.

probe. A follow-up question that an interviewer asks to obtain a more com-
plete answer from a respondent (e.g., “Anything else?” “What kind of medi-
cal problem do you mean?”).
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quasi-filter question. A question that offers a “don’t know” or “no opinion”
option to respondents as part of a set of response alternatives; used to screen
out respondents who may not have an opinion on the issue under investiga-
tion.

random sample. See simple random sample.
recency effect. A tendency of respondents to choose later items from a list of

choices; the opposite of a primacy effect.
sample. A subset of a population or universe selected so as to yield information

about the population as a whole.
sampling error. The estimated size of the difference between the result ob-

tained from a sample study and the result that would be obtained by attempt-
ing a complete study of all units in the sampling frame from which the sample
was selected in the same manner and with the same care.

sampling frame. The source or sources from which the objects, individuals,
or other social units in a sample are drawn.

secondary meaning. A descriptive term that becomes protectable as a trade-
mark if it signifies to the purchasing public that the product comes from a
single producer or source.

simple random sample. The most basic type of probability sample; each unit
in the population has an equal probability of being in the sample, and all
possible samples of a given size are equally likely to be selected.

skip pattern, skip sequence. A sequence of questions in which some should
not be asked (should be skipped) based on the respondent’s answer to a pre-
vious question (e.g., if the respondent indicates that he does not own a car, he
should not be asked what brand of car he owns).

stratified sampling. A sampling technique that permits the researcher to sub-
divide the population into mutually exclusive and exhaustive subpopulations,
or strata; within these strata, separate samples are selected; results can be com-
bined to form overall population estimates or used to report separate within-
stratum estimates.

survey population. See population.
systematic sampling. A sampling technique that consists of a random starting

point and the selection of every nth member of the population; it generally
produces the same results as simple random sampling.

target population. See population.
trade dress. A distinctive and nonfunctional design of a package or product

protected under state unfair competition law and the federal Lanham Act
§43(a), 15 U.S.C. §1125(a) (1946) (amended 1992).
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true score. The underlying true value, which is unobservable because there is
always some error in measurement; the observed score = true score + error
score.

universe. See population.
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INTRODUCTION

In April 2008, a Baltimore federal court enjoined Tyson Foods’ national advertising campaign
asserting that its chicken was “raised without antibiotics.” The U.S. Department of Agriculture
(USDA) expressly approved Tyson’s advertising slogan for the product label, but Tyson was
nevertheless enjoined. The case (described below), is the latest in a series of recent federal court
decisions demonstrating that the Lanham Act is serious business and deserves significant
consideration by all advertisers, regardless of industry.

BACKGROUND

I. Deceptive Advertising Under The Lanham Act

The Lanham Act allows a company to bring a private lawsuit against any competitor that has
engaged in deceptive advertising. Section 43(a) of the Lanham Act prohibits an advertiser from
making any promotional statement that “misrepresents the nature, characteristics [or] qualities”
of its own or competitor’s products or services.

II. Increased Exposure Under the Lanham Act

Advertisers who defend claims in these cases face higher stakes in recent years, including money
damages, follow-on consumer class action lawsuits, and public embarrassment. A critical mass
of law has developed that now gives courts comfort to issue broad injunctions.

A. Money Damages Are Easier to Obtain and More Commonly Sought. Recent cases have
made it easier for a successful plaintiff in a Lanham Act false advertising case to obtain money
damages. Older cases imposed hurdles (e.g., requiring a plaintiff to prove willfulness and/or
actual diversion of sales caused by false advertising). Plaintiffs no longer face such hurdles-
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merely showing false advertising and introducing evidence of the defendant’s sales are now
enough to shift the burden to the defendant to explain why it should not disgorge its “ill gotten
gains.”1

B. Burden (and Embarrassment) of Tearing Down A National Advertising Campaign.
Advertisers who run afoul of the Lanham Act risk significant embarrassment. Due to the
integrated nature of multimedia advertising programs, injunctions can go beyond simply
stopping the advertisements. For example, in the Listerine case, the court ordered Pfizer to halt
its national television campaign, and to go into stores across the country and remove point-of-
sale materials, a costly and embarrassing endeavor.

Likewise, in Schick Mfg., Inc. v. Gillette Co.,2 the defendant was ordered to go into stores
nationwide and “remove or cover by sticker” all misleading packaging on its products and
“remove all displays, including in-store displays” that carried the false and misleading claims. In
the “Mylanta Night Time Strength” case, the plaintiff successfully argued that the product name
was false and misleading,3 so the injunction effectively stopped all sales of the product.
DirecTV said that its slogan “for picture quality that beats cable” was puffing; the court
disagreed and enjoined it.4

C. Consumer Class Action Lawyers Are Watching. The loser in Lanham Act false
advertising cases now faces the prospect of follow-on consumer class action cases.5 Although the
Lanham Act is not a “consumer protection act” (and consumers lack standing to sue under the
Lanham Act), a successful Lanham Act false advertising case provides a roadmap for consumer
class action lawyers. In recent years, a number of companies who have lost Lanham Act false
advertising cases were hit with follow-on consumer class action lawsuits.

III. Tyson Case: Tyson Foods’ “Raised Without Antibiotics”

The recent case involving Tyson’s chicken advertising illustrates the high stakes nature of
Lanham Act false advertising cases. At issue was Tyson’s national advertising campaign that its
chicken was “raised without antibiotics.” Two of Tyson’s competitors, Perdue Farms and
Sanderson Farms, brought a lawsuit in a Baltimore federal court. Plaintiffs alleged that Tyson’s
claims were false because Tyson fed its chickens “ionophores,” a feed additive considered by
scientific and regulatory bodies to be a type of antibiotic. Therefore, Plaintiffs argued, Tyson’s
chicken was raised with-not without-antibiotics. Plaintiffs sought injunctive relief and
disgorgement of Tyson’s profits.

A. Immunity Defense Fails. Tyson defended the case by arguing that its advertising was
“immune” from the Lanham Act because the USDA approved Tyson’s slogan for the product
label. The parties litigated the immunity issue and, in a 2l-page opinion, the court sided with
Plaintiffs, holding that because USDA lacked authority over advertising its labeling decisions
could not immunize Tyson from Lanham Act liability.6

B. Plaintiffs’ Successful Case Bolstered By Robust Survey. At a four-day trial, Plaintiffs
proved that “ionophores” were antibiotics (and that Tyson also administered a second type of
antibiotic via egg injections at the hatchery). Plaintiffs further demonstrated that the “raised
without antibiotics” slogan allowed Tyson to “price up” its chicken products, penetrate into new
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retail markets, and capture market share. Significantly, Plaintiffs introduced a consumer survey
conducted by American University Professor Michael B. Mazis. Professor Mazis surveyed 600
consumers in malls across the country and testified that consumers understood Tyson’s slogan to
imply a health and safety superiority claim. In other words, the slogan implied that Tyson’s
chicken was safer than chicken that did not have the “RWA” claim. Tyson did not offer rebuttal
survey data but instead rested on a “critique” of Professor Mazis’ survey. Tyson’s strategy
failed.

C. The Court Issues a Broad Injunction and Tyson’s Emergency Motion to Appellate
Court Fails. Based on Plaintiffs’ evidence, the court issued a 31page opinion and a sweeping
injunction that required Tyson to take down all advertising, including television, radio,
billboards, and-significantly-point-of-sale materials in thousands of stores around the country, all
within 15 days.7 Tyson filed an “emergency” motion with the Fourth Circuit arguing that the
injunction would be catastrophic to Tyson’s business and reputation, and that compliance with
the injunction alone could cost more than $100 million. After an expedited briefing, the Fourth
Circuit rejected Tyson’s motion.8

D. Injunction Compels Parallel Regulatory Action. After scoring the litigation victory,
Plaintiffs filed a formal petition at the USDA asking the agency to reverse its original ruling
regarding the Tyson label. On the strength of the Baltimore court’s opinion, USDA granted
Plaintiffs’ petition and revoked Tyson’s label as false and misleading.9

E. Class Actions. Tyson is now defending a series of consumer class action lawsuits filed in
the wake of the Lanham Act litigation, which are based on the same claims.

IV. Implications of Tyson Case

The Tyson case illustrates the high stakes in the nature of Lanham Act false advertising cases. A
major national advertising campaign was brought to a halt. The company faced significant
litigation costs and risks including from the subsequent consumer class action cases. Plaintiffs
sought monetary damages and attorney fees (also authorized under the Lanham Act), which
created substantial monetary exposure for Tyson.

Among the lessons to be learned from the Tyson case are the following:

A. Regulatory Approval Not A Defense. Advertisers should not assume that regulatory
proceedings immunize or otherwise protect them from false advertising litigation. Tyson
specifically received USDA label approval for the very advertising slogan found to be false and
misleading under the Lanham Act.

This defense is not new. Companies defending Lanham Act cases argue primary jurisdiction,
agency immunity, and related claims, but these arguments are rarely dispositive. Regulators
have a whole host of considerations such as prosecutorial discretion and cannot always divert
scarce public resources toward enforcement proceedings. The fact that a regulator does not
expressly disapprove an advertising claim does not mean the regulator has endorsed that claim.
While regulatory approval may be a silver bullet defense in lawsuits arising under state law, such
as consumer class action litigation, it cannot defeat a Lanham Act case. Because the Lanham
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Act is a federal statute, considerations of federalism and the primacy of federal law over state
law do not apply. Only Congress could “carve-out” an exception for regulatory approval. And it
has not.

B. Take Surveys Seriously and Respond With Counter Surveys. Another lesson learned
from the Tyson case is to take surveys seriously and respond with survey data, not with a
critique. Any survey can be criticized, and it is relatively easy and inexpensive to offer an expert
who merely critiques the plaintiff’s survey. However, as tempting as this strategy may be, the
long-term implications-as illustrated by the Tyson case-can be devastating. While a critique
alone may be appropriate for a deeply flawed survey, presenting a counter survey is simply more
effective. Without this evidence, courts are left with the plaintiff’s survey-admissible scientific
evidence of how consumers interpret the advertisement-and they have no conflicting data from
which to draw a contrary conclusion.

LAWYER’s REFERENCE SERVICE

Footnotes

1 For example, in the case involving Splenda, the makers of Equal sued the makers of Splenda
over the slogan, “Tastes Like Sugar Because It’s Made From Sugar,” seeking $176 million in
money damages. The case settled during jury deliberations. Merisant Co. v. McNeil Nutritionals,
LLC, 515 F. Supp. 2d 509 (ED. Pa. 2007).
2 372 F. Supp. 2d 273 (D. Conn. 2005).
3 Novartis Consumer Health, Inc. v. Johnson & Johnson-Merck Consumer Pharms. Co., 290
F.3d 578 (3rd Cir. 2002).
4 Time Warner Cable, Inc. v. DirecTV, Inc., 497 F.3d 144 (2d Cir. 2007)
5 For example, in a case involving Listerine, Pfizer lost a Lanham Act case and then faced a
deluge of consumer class action lawsuits. McNeil-PPC, Inc. v. Pfizer Inc., 351 F. Supp. 2d 226
(S.D.N.Y. 2005).
6 Sanderson Farms, Inc. v. Tyson Foods, Inc., 549 F. Supp. 2d 708 (D. Md. 2008).
7 Sanderson Farms, Inc. v. Tyson Foods, Inc., 547 F. Supp. 2d 491 (D. Md. 2008).
8 Sanderson Farms, Inc. v. Tyson Foods, Inc., 4th Cir. No. 08-1461.
9 See Statement by Under Secretary for Food Safety Regarding the Tyson Foods, Inc. Raised
Without Antibiotics Label Claim Withdrawal (June 3, 2008), available at
http://www.fsis.usda.gov/News_&_Events/NR _060308 _0 l/index.asp.



 Fight cases to win
The stakes have gone up:
–   Money at risk: Prevailing parties now can  

obtain significant money damages/disgorgement  
of profits

–   Follow-on problems: Lanham Act losses can lead 
directly to high-stakes consumer class actions or 
even criminal investigations

  Assemble multi-disciplinary team early
–  Marketing

–  Science (claim substantiation)

–  Regulatory

–  Legal (in house/outside counsel)

  Have both offensive and defensive strategies
–   Master your competitors’ claims and vulnerabilities

–   Make sure your own house is in order and prepare 
to defend weaknesses

  Identify and evaluate “implied” claims
–  Cases rarely turn on what is expressly stated

–  Use surveys to identify implied claims

–   Determine whether substantiation exists for the 
implied claims

  Retain independent experts early
–  Surveys and consumer psychology

–  Damages and science

–   Choose people with BOTH subject matter 
knowledge and the ability to translate to a  
judge/jury 

 Prepare for fast paced litigation
–   Preliminary injunction proceeding =“mini trial” 

within weeks of a case starting

–  Advance planning is vital

  Don’t assume “silver bullets” will end case 
quickly
Threshold defenses have weakened
–  “Isolated statement” defense

–  “Puffery” defense

Many more claims are now actionable (verbal 
statements; isolated “bad mouthing”)

 Money damages come easier
–  Cases are not only about injunctions any more

–   Both plaintiffs and defendants must have a money-
damages strategy from outset, including experts

  Plan for impact outside of the litigation
–  Parallel regulatory proceedings
–  Media relations
–  Ongoing promotional campaign
–  Consumer class action

When Lanham Act false advertising litigation is imminent:

For decades, Arnold & Porter has represented both 

plaintiffs and defendants in Lanham Act litigation. 

For more information or a consultation, please contact 
Randy Miller at Randall.Miller@aporter.com  
or +1 703.720.7030

Lanham Act  
Litigation Checklist

arnoldporter.com
Washington, DC        New York       London        Brussels        Los Angeles        San Francisco        Northern Virginia        Denver



Consumer Advertising Law Blog
www.consumeradvertisinglawblog.com

Arnold & Porter LLP produces the Consumer Advertising Law Blog, a
multidisciplinary blog that provides commentary and news on
developing legal issues in consumer marketing, advertising and
promotional activities, including Federal Trade Commission and state
attorney general developments, Lanham Act and consumer class-action
litigation, consumer product safety matters, as well as regulatory
developments for a wide array of products and claims.

To subscribe to the blog, go to Get Updates Via E-Mail header, and click
on the Subscribe to Consumer Advertising Law Blog by E-Mail link.
You will then be prompted to enter your email address. A confirmation
e-mail message will be sent to that address.



Consumer Protection 
and Advertising Law
Protecting consumer brands requires a multidisciplinary legal team



For consumer product and services companies, 

brand value is paramount. Creating and maintaining 

that value takes significant time, resources, 

and diligence. Threats abound—whether from 

consumer lawsuits, competitor challenges, activist 

pressures, or regulatory scrutiny. Spotting these 

threats and protecting your brands against them 

require a multidisciplinary legal team. 

Claims that a company makes about its product or service—even 
unintended claims that consumers perceive—can place the product or 
service in the sights of activist groups, plaintiffs’ lawyers, competitors, 
or state and federal regulators. Indeed, a single claim can prompt all of 
these groups. Other interactions with consumers also can run afoul of 
regulatory issues involving data collection, security, and privacy and can 
trigger claims relating to spamming, pretexting, telemarketing, and credit 
and debt collection.  

A full service consumer protection practice that efficiently integrates multiple 
practices, jurisdictions, and forums offers consumer product companies:

Close coordination of regulatory and litigation matters with a view ��

toward preventing future issues

Effective engagement of personnel at the Federal Trade Commission ��

(FTC), US Food and Drug Administration (FDA), Consumer Product 
Safety Commission (CPSC), Federal Communications Commission 
(FCC), state attorneys general, and other state and federal agencies

Efficient handling of multiforum matters ranging from government ��

investigations to activist litigation to competitor challenges

Careful consideration of requirements outside the US��

Consumer Advertising Law Blog 
Arnold & Porter’s Consumer 
Protection Group produces a 
leading legal blog in the industry. 
This multi-disciplinary blog  
includes commentary and news 
on developing legal issues in 
consumer marketing, advertising, 
and promotional activities. 
consumeradvertisinglawblog.com
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Helping Brands Succeed
Arnold & Porter LLP is committed to serving the consumer products/services 
sector and has for decades provided high-quality risk reduction counseling, 
effective guidance in connection with federal and state regulatory investigations, 
and vigorous representation in consumer and competitor litigation matters. 

Counseling/Risk Reduction
In some cases, a small investment in up-front preventive measures can save 
companies millions of dollars. Whether a company seeks to forestall federal 
or state regulatory action, litigation by a competitor, or litigation by an activist 
group, Arnold & Porter can work with you with the aim of preventing problems 
before they develop.

The firm’s consumer protection and advertising lawyers can assist clients in 
establishing compliance guidelines and internal controls to identify potential 
product recall issues, including claim substantiation and product safety issues, 
at the earliest opportunity. And our depth and experience often enable us to 
provide a “second opinion” on a difficult issue in an efficient and timely manner. 
We pride ourselves on working with client business teams to develop legal 
solutions that minimize risk while still allowing successful brand promotion. 

We advise clients on an extensive array of claims, including health claims, weight 
loss claims, warranties, “green” claims, textile, wool, and fur labeling requirements, 
pricing or sales claims, claims of US origin, and comparative claims. We have 
experience counseling clients regarding the myriad of differing state regulations 
governing promotions, such as sweepstakes and gift cards. We have advised 
consumer products and services clients from many different industries. In addition, 
our experience with privacy and data security issues includes matters arising out 
of the Health Insurance Portability and Accountability Act (HIPAA), the Children’s 
Online Privacy Protection Act (COPPA), and the European Union Directive on Data. 
The firm’s food and drug marketing experience includes FDA-related matters, food 
labeling, cosmetic claims, and pharmaceutical and dietary supplement labeling 
claims. We also help clients understand and comply with such challenging legislation 
as the Consumer Product Safety Improvement Act (CPSIA).

Our consumer protection and marketing experience extends internationally, and 
attorneys in our European practice advise on regulatory issues arising under EU 
law in relation to various industry sectors.

Counseling/Risk Reduction

Dietary Supplement and Personal Care  
Product Manufacturers:

Arnold & Porter represents a number of 
dietary supplement and personal care product 
manufacturers regarding claim substantiation.

Telecommunications  
Equipment Manufacturer:

Arnold & Porter is counseling a telecommunications 
equipment manufacturer in all aspects of 

communicating and marketing to consumers.

National Retailer: The firm is  
representing a national retailer regarding 

substantiation for pricing claims.

Trade Associations: We work closely with 
trade associations in the dietary supplement, 

personal care, and food industries to advise 
their members on California Proposition 65 and 

related toxics and labeling issues worldwide.
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Investigations/Regulatory Oversight
Consumer complaints in response to your marketing or promotion initiative may 
trigger a letter or subpoena from a regulatory agency. Arnold & Porter has a   
depth of experience in handling FTC and state attorney general investigations 
of advertising claims, inquiries relating to consumer privacy, product safety 
recalls, investigations of telemarketing claims by the FCC, and investigations 
of food, cosmetic, and dietary supplement claims by the FDA. We handle the 
defense of such investigations aggressively and creatively, while still maintaining 
a professional and respectful relationship with the regulatory staff. Indeed, 
many of our lawyers are alumni of these agencies. Having the right regulatory 
team in place is even more important in today’s litigation environment because, 
increasingly, regulatory action leads to consumer and competitor litigation, and 
one problem becomes many.

Litigation
Litigation against consumer product and services companies can take a number 
of forms, including consumer class actions, Lanham Act cases, California 
Proposition 65 actions, and challenges by the National Advertising Division 
(NAD) of the Council of Better Business Bureaus. Often such cases arise out of, 
or lead into, federal or state regulatory scrutiny. Our attorneys work effectively 
across offices and time zones and have extensive experience with the full range 
of consumer-related litigation matters in courts across the United States. 

Consumer Class Actions 
Our attorneys regularly defend consumer product and services companies 
in class actions, often involving cases in multiple state and federal courts 
requiring efficient coordination and use of local counsel. We also have extensive 
experience in effectively coordinating regulatory investigations and consumer 
litigation to achieve optimal, cost-effective results.

We serve our clients by thoughtful analysis, creative strategy, and zealous 
advocacy, with the client’s business goals paramount. We also are used to 
working with public relations experts to minimize the impact of the litigation 
on the brand. 

Investigations/Regulatory 
Oversight

Budget Rent A Car Systems: The firm 
represented Budget in connection with 
an FTC investigation, which was favorably 
settled, and a tag-along putative class 
action related to fuel charges. 

Clifton Telecard: Arnold & Porter is 
representing Clifton Telecard in FTC and 
class action litigation related to prepaid 
calling cards.

Dietary Products Manufacturer: 
We represented a dietary products 
manufacturer in FTC investigations 
related to weight loss claims and other 
health benefit claims. The cases were 
favorably settled.

Consumer Class Actions

Bluetooth: Arnold & Porter represented 
a major Bluetooth headset manufacturer 
in a series of class actions alleging 
failure to warn of risks of noise-induced 
hearing loss. Multiple cases were 
consolidated in a multidistrict litigation. 
A nationwide settlement resulted in a 
slightly revised manual warning and  
cy pres payments.

The Vitamin Shoppe: In a case that 
generated significant national publicity, 
the firm represented The Vitamin Shoppe 
in suits filed in multiple jurisdictions 
alleging excessive lead in a multivitamin 
as well as less calcium than indicated 
by the label. A state court settlement 
followed a multiparty mediation.

Progesterone Cream: In one of the first 
tests of restrictions on consumer litigation 
enacted by California voters in 2004, our 
attorneys represented 21 manufacturers 
of progesterone cream products against 
a private plaintiff who had purchased 
the products only to establish standing 
to sue.  The case was dismissed, with 
the ruling upheld on appeal. Buckland v. 
Threshold Enterprises, Ltd., 155 Cal. App. 
4th 798 (2007).

Philip Morris USA:  We have succeeded 
in opposing class certification and/or 
obtaining dismissal of claims brought by 
purchasers of light cigarettes seeking to 
recover billions of dollars in purported 
economic losses. We obtained a reversal 
of the certification of a nationwide 
Racketeer Influenced and Corrupt 
Organizations Act (RICO) class action in 
McLaughlin v. American Tobacco Co., 
522 F.3d 215 (2d Cir. 2008).



Consum
er Protection and Advertising Law

  | 3

Competitor Challenges

We have extensive experience in making and defending against competitor 
challenges.  Sometimes challenges are fought out in a self-regulatory forum 
such as that provided by the NAD. Our lawyers have appeared before the 
NAD and on NAD panels and have counseled clients on the pros and cons 
of NAD challenges versus litigation in court.  We regularly work with the top 
consumer survey experts who are called upon to analyze and elaborate on 
consumer perceptions. In addition, we have extensive experience dealing 
with competitor false advertising challenges in federal court under the 
Lanham Act, as well as with matters that fall under the general purview of 
unfair or deceptive trade practices.

Consumer Product Safety
The firm has leading practices in matters before the CPSC and in matters arising 
under state consumer protection laws, such as California’s Proposition 65. We 
help companies avoid unnecessary recalls, assist in implementing voluntary 
recalls, and defend against claims in administrative and court proceedings. We 
also help companies adapt their operations to CPSC reform legislation.

Competitive Challenges

Perdue Farms and Sanderson Farms:
Arnold & Porter represented Perdue 

Farms and Sanderson Farms in a 
Lanham Act case involving Tyson 

Foods. In a major victory for the firm, 
a Baltimore federal court issued an 

injunction against Tyson Foods, barring 
it from advertising its chicken as “raised 

without antibiotics.” Tyson was forced 
to suspend a multimillion dollar national 

advertising campaign. 

Consumer Product Safety

Global Recalls: We regularly 
represent manufacturers and retailers 
in coordinating recalls both in the US 

and globally. The firm represented the 
manufacturer of an electronic product 
in notifying regulatory authorities and 
recalling the product in more than 20 

countries, coordinating the recall so 
that it was announced at the same time 

around the world.

Avoiding Unnecessary Recalls: The 
firm represented a leading retailer in 

securing a decision from the CPSC that 
a product distributed by our client need 

not be recalled. We also successfully 
defended a related consumer class 

action involving the same product. By 
defeating the plaintiff’s class certification 

motion, we ended litigation through 
which plaintiffs sought to require our 
client to conduct a nationwide recall. 

CPSIA Compliance: We are 
representing numerous manufacturers, 
distributors, and retailers of consumer 

products, drugs, and cosmetics 
in helping them to comply with 

groundbreaking reform legislation 
embodied in the 2008 Consumer 
Product Safety Improvement Act. 
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Lanham Act litigation��

Consumer class actions��

“Green” claims��

California Proposition 65��

Telemarketing, slamming, cramming, ��

phishing, spamming, pretexting

Marketing to children��

Consumer product safety��

Privacy and identity theft��

Commercial speech��

Sweepstakes and promotions��

Consumer credit and fair lending��

Our Comprehensive Consumer Protection Practice

Consumer Protection Services

Agriculture��

Apparel��

Brokerage services��

Building supplies��

Car rentals��

Computer equipment and batteries��

Consumer credit��

Cosmetics��

Dietary supplements��

Electronics��

Entertainment��

Food��

Hospitality��

Internet services��

Luxury brands��

Motor vehicle equipment��

Pharmaceuticals��

Telecommunications��

Tobacco��

Toys and children’s products��

Chairman, FTC and Director, Bureau ��

of Consumer Protection, FTC
General Counsel, FTC��

Director, Bureau of Competition, ��

FTC 
Attorney Advisor to the ��

Commissioner, FTC

General Counsel, CPSC��

Chief, Common Carrier Division, ��

FCC
Associate Chief Counsel for ��

Enforcement, FDA 

Industry Experience

Former Senior Government Officials



Consum
er Protection and Advertising Law

  | 5

About Arnold & Porter

At the intersection of business, law, and regulatory policy. With roots in the 
days of the New Deal and an outstanding record of commitment, excellence, 
and innovation, Arnold & Porter stands today as a preeminent international law 
firm. Arnold & Porter attorneys, practicing in more than 25 distinct areas of the 
law, conduct business on six continents. Our global reach, experience, and 
deep knowledge allow us to work across geographic, cultural, technological, 
and ideological borders, serving clients whose business needs require US, EU, 
or cross-border regulatory, litigation, and transactional services. 

Commitment to our clients, community, and values. We provide the full breadth 
of legal resources to represent our clients’ interests. Through interdisciplinary 
collaboration and specialized experience in our clients’ industries, we are able 
to offer truly innovative and effective solutions that align with both clients’ 
short- and long-term business objectives. For those clients who cannot afford 
legal counsel, we maintain a broad and meaningful pro bono practice, ranking 
among The American Lawyer’s top five pro bono firms. In addition, Arnold & 
Porter has been the only law firm in the country simultaneously recognized by 
FORTUNE’s “100 Best Companies to Work For” list, Working Mother’s “100 
Best Companies” list, and The American Lawyer’s “A-List” of the nation’s top 
20 law firms.

Excellence in the practice of law. We set our standards high, expect the 
best from our attorneys, and return top-tier work on behalf of our clients. Our 
tradition of excellence is distinguished, and our attorneys are widely respected 
worldwide. Our attorneys are leaders in their fields, speak frequently throughout 
the world on the firm’s core practice areas, and are published widely in legal 
journals, industry, and mass media. 

Innovation in our work and in the world. We continue to build a reputation 
for legal work that is not only effective, but often groundbreaking. Whether 
working on a precedent-setting case or structuring a transaction in a truly original 
way, we endeavor to be innovative in approach and transformational in impact. 
As our practice embraces the rapidly changing international landscape, our 
firm has become a powerful partner for global business. We serve sovereign 
governments, US and European businesses, multinational corporations, and 
international businesses. 

Brussels
+32 (0)2 290 7800

11, Rue des Colonies – 
Koloniënstraat 11
B-1000 Brussels
BELGIUM

Denver
+1 303.863.1000

Suite 4500
370 Seventeenth Street
Denver, CO 80202-1370

London
+44 (0)20 7786 6100

Tower 42
25 Old Broad Street
London EC2N 1HQ
UNITED KINGDOM

Los Angeles
+1 213.243.4000

44th Floor
777 South Figueroa Street
Los Angeles, CA 90017-5844

New York
+1 212.715.1000

399 Park Avenue
New York, NY 10022-4690

Northern Virginia
+1 703.720.7000

Suite 900
1600 Tysons Boulevard
McLean, VA 22102-4865

San Francisco
+1 415.356.3000

27th Floor
275 Battery Street
San Francisco, CA 94111-3305

Washington, DC
+1 202.942.5000

555 Twelfth Street, NW
Washington, DC 20004-1206

arnoldporter.com
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