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No. S171845

IN THE
SUPREME COURT OF CALIFORNIA

KWIKSET CORPORATION, et al.,
Petitioners,

vs.

THE SUPERIOR COURT OF ORANGE COUNTY,
Respondent,

JAMES BENSON, et aL,
Real Parties in Interest.

Fourth Appellate District, Division Three, No. G040675
Orange County Superior Court No. OOCCO 1275

The Honorable David C. Velasquez

APPLICATIONFOR LEAVE TO FILE
JOINT AMICUS CURIAE BRIEF
IN SUPPORT OF PETITIONERS

TO THE HONORABLE CHIEF JUSTICE AND THE HONORABLE

ASSOCIATE JUSTICES OF THE SUPREME COURT OF THE STATE

OF CALIFORNIA:

Pursuant to California Rule of Court 8.520(f), California

Manufacturers & Technology Association (“CMTA”), California Bankers

Association (“CBA”), American Herbal Products Association (“AFIPA”),

BP West Coast Products LLC (“BP”), and VeriSign, Inc. (“VeriSign”)

respectfully request permission to file the accompanying Brief of Amicus

Curiae in Support of Petitioners Kwikset Corporation and The Black &

Decker Corporation. The above amici are familiar with the issues involved
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in this case and believe their joint brief will materially assist the Court in

resolving this matter.

The CMTA is a mutual benefit, non-profit trade association

established in 1918 to effectuate communications between its members,

state policy makers, and the courts on issues that affect the ability of

California’s many manufacturing, processing, and technology-based

companies to produce and sell their products in the state. The CMTA has

as one of its core objectives the cultivation and preservation of fair and

predictable laws affecting manufacturers.

The CBA is a professional non-profit organization established in

1891 and represents most of the federally insured depository financial

institutions in the State of California. Like the CMTA, one of the missions

of the CBA is to present the California banking industry’s views to the

legislature and the courts on matters that significantly affect the industry

and its customers.

AHPA is the national trade association and voice of the herbal

products industry. It is comprised of growers, processors, manufacturers,

and marketers of herbs and herbal products. As one of the three national

trade associations representing the dietary supplement industry, AHPA

serves its members by promoting the responsible commerce of dietary

supplements and other products that contain herbs.

BP refines crude oil into gasoline and other refined petroleum

products, some of which is sold to California consumers under the ARCO

trade name.

VeriSign is an Internet communications, information and security

services company that operates digital infrastructure, enabling and
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protecting billions of interactions every day across the world’s voice and

data networks.

BP, VeriSign and members of CMTA, CBA, and AHPA are

routinely required to defend themselves against expensive and time-

consuming UCL actions. They accordingly have an abiding interest in

ensuring that the key provisions of the UCL, including the standing and

remedial provisions, are correctly and fairly interpreted in accordance with

legislative intent, established precedent, and sound public policy. This case

concerns those provisions and is likely to have a significant impact on

exposure to, and potential liability in, UCL actions.

Since the passage of Proposition 64 and this Court’s decision in In re

Tobacco II Cases (2009) 46 CaL4th 298, some confusion and uncertainty

has arisen with respect to the limitations on standing and monetary relief

under the UCL. Amici believe their proposed brief will assist the Court by

explaining (1) the distinct and independent nature of the UCL provisions

governing standing and monetary relief and (2) the appropriate scope of

those provisions.

For these reasons, CMTA, CBA, AHPA, BP, and VeriSign

respectfully request that the Court grant them leave to file the

accompanying Brief of Amici Curiae in Support of Petitioners Kwikset

Corporation and The Black & Decker Corporation.
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Dated: December 21, 2009 ARNOLD & PORTER LLP

By:_____
R4ia1d C.dy
JaIes F. S*y
Trenton H. Norris
Angel A. Garganta
Attorneys for Amicus Curiae
Caljfornia Manufacturers &
Technology Association, Ca4fornia
Bankers Association, American
Herbal Products Association,
VeriSign, Inc. and BP West Coast
Products LLC
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INTRODUCTION

Private UCL actions seeking monetary relief are subject to

limitations imposed by California voters (via the standing requirement of

Proposition 64, codified at Business & Professions Code section 17204)

and by the California Legislature (via the requirements for monetary

awards under Business & Professions Code section 17203). These

limitations are distinct and independent. A private party seeking to recover

money under the UCL must satisfy both limitations. Thus, to have standing

to bring a lawsuit, a private UCL plaintiff must show that he or she “lost

money or property as a result of’ a UCL violation (Bus. & Prof. Code,

§ 17204). And to recover money through the lawsuit, that plaintiff must

show that he or she is entitled to restitution under section 17203 -- that is,

the “return [of] money obtained through an unfair business practice to those

persons in interest from whom the property was taken.. . .“ (Kraus v.

Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 126-27.)

Despite the separate and independent nature of these limitations,

some courts -- including the Court of Appeal in this case -- have conflated

the two requirements, with the result that in these courts standing to sue

under section 17204 may only be established by proving the right to

monetary reliefunder section 17203. Moreover, some litigants -- including

parties in this case -- have construed language in this Court’s most recent

case concerning the UCL (In re Tobacco II Cases (2009) 46 Cal.4th 298) as

expanding the monetary relief available under the UCL to include

nonrestitutionary disgorgement.

As defendants in UCL cases, including UCL class actions, amici and

their members are vitally interested in the proper interpretation and

application of these limitations on monetary relief. Amici submit this brief
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to (1) clarify the distinctness.of the requirements for standing and monetary

relief, (2) explain that nothing in Tobacco II expands the limits on

monetary relief established by this Court in its landmark decisions in Kraus

and Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134,

and (3) show that the standing requirement and the monetary relief

requirement each provides an independent basis to bar any claim for

monetary relief in this case.

I.

A UCL PLAINTIFF SEEKING MONETARY RELIEF
MUST CLEAR TWO DISTINCT AND INDEPENDENT HURDLES

A. The First Hurdle: Proposition 64’s
“Lost Money Or Property” Requirement

Under Proposition 64, only a person who has “lost money or

property as a result of’ a UCL violation can maintain a private UCL

action.’ (Bus. & Prof. Code, § 17204.) “Lost money or property” is not

defined in Proposition 64’s ballot materials. But “lost money or property”

has a plain meaning in the law: it connotes economic losses recoverable as

damages. Courts regularly speak of different categories of “lost money” as

components of a claim for damages, such as “lost wages” or “lost profits.”

(E.g., Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th

163, 174 [“a damages award in a negligence action in tort may include

monetary compensation for lost wages”]; J’Aire Corp. v. Gregory (1979)

24 Cal.3d 799, 803 (1979) [“[f]or example, economic losses such as lost

earnings or profits are recoverable as part of general damages”].) It is

1 Proposition 64 also requires plaintiff to have “suffered injury in fact,” but
this requirement is not the focus of this brief. (See Bus. & Prof. Code,

§ 17204.)
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accordingly reasonable and appropriate to construe the “lost money or

property” requirement as mandating that to have standing a UCL plaintiff

must have suffered a financial loss of the type that could be recoverable as

damages.

B. The Second Hurdle: The Requirements
For Monetary Relief Under § 17203

1. The Legislature Limited the Remedies
Under the UCL, and Made Restitution
the Exclusive Monetary Remedy

“While the scope of conduct covered by the UCL is broad, its

remedies are limited.” (Korea Supply, supra, 29 CaL4th at p. 1144.)

Preserving the “balance struck. . . between broad liability and limited

relief’ (id. at p. 1152) is a guiding principle of the UCL. As this Court has

noted, the Legislature limited the relief available under the UCL to satisfy

the “overarching legislative concern.. . to provide a streamlined

procedure for the prevention of ongoing or threatened acts of unfair

competition.” (Id. at p. 1150; see also Tobacco II, supra, 46 Cal.4th at p.

312 [“To achieve its goal of deterring unfair business practices in an

expeditious manner, the Legislature limited the scope of the remedies

available under the UCL.”J.) The limited remedies available under the

UCL are vital in ensuring that the UCL does not transform into something

it was never intended to be: “an all-purpose substitute for a tort or contract

action.” (Cortez, supra, 23 Cal.4th at p. 173.)

Because the purpose of the UCL is to “permit courts to enjoin

ongoing wrongful business conduct in whatever context such activity might

occur” (Committee on Children ‘s Television, Inc. v. General Foods Corp.

(1983) 35 Cal.3d 197, 210, italics added), the “primary form of relief

available under the UCL. . . is an injunction. . . .“ (Tobacco II, supra, 46
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CaL4th at p. 319; see Id. at p. 312 [“the UCL’s focus [is] on the defendant’s

conduct, rather than the plaintiff’s damages, in service of the statute’s

larger purpose ofprotecting the general public against unscrupulous

business practices”].) Monetary reliefunder the UCL is “ancillary relief’.

(id. atp. 319.)

With respect to this “ancillary relief,” this Court has strived to

carefully maintain the “balance struck” in the UCL between “broad liability

and limited relief.” In Bank ofthe West v. Superior Court (1992) 2 Cal.4th

1254, 1266, the Court held that damages are not available under the UCL.

As the Court explained in Cortez,

[“t]he exclusion of claims for compensatory
damages is also consistent with the overarching
legislative concern to provide a streamlined
procedure for the prevention of ongoing or
threatened acts of unfair competition. To
permit individual claims for compensatory
damages to be pursued as part of such a
procedure would tend to thwart this objective
by requiring the court to deal with a variety of
damage issues of a higher order of complexity.”

(Cortez, supra, 23 Cal.4th at pp. 173-74, original italics.)

In Kraus, supra, 23 Cal.4th at p. 129, the Court held that

nonrestitutionary disgorgernent is not an available remedy under the UCL,

because “restitution is the only monetary remedy expressly authorized by

[the UCL].” Whereas a restitutionary award is limited to an order

“compelling a UCL defendant to return money obtained through an unfair

business practice to those persons in interest from whom the property was

taken” (id. at pp. 12 6-27), a nonrestitutionary disgorgement order would

allow individuals to receive monetary awards even no money was taken

from those individuals by means ofa UCL violation. (See id. at p. 127.)
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The Kraus Court applied the distinction between restitution and

disgorgement to the facts of the case, which involved unlawful liquidated

damages fees collected by a landlord from tenants. The Court held that the

trial court’s order requiring the landlord to disgorge all illegal fees into a

fluid recovery fund was impermissible:

To the extent that the trial court ordered
defendants to make any refunds other than to
refund money to tenants and former tenants
[who paid the illegal fees], the award was not
authorized by the UCL and was not a
permissible exercise of the court’s equitable
powers. The judgment of the trial court for
disgorgement of sums collected. . . may be
enforced only to the extent that it compels
restitution to those former tenants who timely
appear to collect restitution.

(Kraus, supra, 23 Cal.4th at p. 138.)

In Korea Supply, supra, 29 CaL4th at pp. 146-52, this Court

reaffirmed that restitution is the only monetary remedy authorized by the

UCL, and that nonrestitutionary disgorgement is unavailable. There, the

plaintiff alleged that Lockheed Martin stole a business opportunity from it

through bribes and other conduct that violated the UCL. It sought a

monetary award in the amount of the profits realized by Lockheed Martin

through its UCL violation.

The Court disallowed the relief sought because it was not

restitutionary in nature. It held that “[tjhe remedy sought by plaintiff in this

case is not restitutionary because plaintiff does not have an ownership

interest in the money it seeks to recover from defendants. . . . [Ijt is clear

that plaintiff is not seeking the return of money or property that was once in

its possession.” (Korea Supply, supra, 29 Cal.4th at p. 1149; see Id. at 1152
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[disallowing the requested remedy because it “would not require that the

disgorged money or property have come from the prospective plaintiff in

the first instance”].)

The Court based its decision on the “language and history of the

statute” and “previous decisions.” (Korea Supply, supra, 29 Cal.4th at p.

1152.) It also grounded the decision in two important policy

considerations: First, “[ajilowing the plaintiff in this case to recover

nonrestitutionary disgorgement under the UCL would enable it to obtain

tort damages while bypassing the burden ofproving the elements of

liability under its traditional tort claim for intentional interference with

prospective economic advantage.” (Id. at 1151.) Second, a remedy of

nonrestitutionary disgorgement would create serious due process concerns:

While restitution is limited to restoring money
or property to direct victims of an unfair
practice, a potentially unlimited number of
individual plaintiffs could recover
nonrestitutionary disgorgement. Allowing such
a remedy would expose defendants to multiple
suits and the risk of duplicative liability..

(Ibid.)

In Kraus and Korea Supply, this Court carefully defined restitution

and carefully distinguished restitution, recoverable under the UCL, from

nonrestitutionary disgorgement and damages, neither of which is

recoverable under the UCL. It did so, among other reasons, to maintain the

“balance struck” by the Legislature between “broad liability and limited

relief.” In order to remain true to this guiding principle, this Court should

not allow the distinction between restitution and other forms of monetary

relief to be blurred.
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2. Tobacco Ii’s Dicta Concerning Restitution
Does Not Change the Limits on Monetary
Relief Under the UCL as Set Forth in Kraus
and Korea Supply

Kraus and Korea Supply remain good law. Their rulings on the

limits on monetary relief under the UCL are the Court’s definitive words on

the topic. However, a sentence of dicta in a footnote in the Court’s recent

Tobacco II decision has created some uncertainty and confusion among

litigants in UCL cases, leading some to believe that nonrestitutionary

disgorgement may now be available. This Court should take this

opportunity to clarify that nothing in Tobacco II sub silentio overruled

Kraus and Korea Supply, and that nonrestitutionary disgorgement remains

unavailable under the UCL.

The sentence from Tobacco Jun question states that under the 1979

decision in Fletcher v. Security Pacflc National Bank (1979) 23 Cal.3d 442

“restitution may be ordered ‘without individualized proof of deception,

reliance, and injury if necessary to permit the use or employment of an

unfair practice.” (Tobacco IL supra, 46 Cal.4th at p. 320, fh. 14.) This

statement (which is dicta because the holding of Tobacco II was limited to

Proposition 64 standing and not entitlement to monetary relief under

section 17203) led the petitioners in the case at bar to assert that monetary

relief under the UCL could be available to litigants from whom the

defendants obtained no money by means of the alleged UCL violation.

(See Answer Br. at p. 39 [stating petitioners’ understanding that under

Tobacco IL, class representatives “will also have an opportunity to seek

restitutionary and injunctive relief on behalf of a class of consumers who

may not have even been actually influenced by the false advertising.”

(original italics)j.)
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Any construction of the Tobacco II dicta as authorizing a monetary

award to consumers who were not influenced by false advertising (or any

other UCL violation) -- and who therefore had no money taken from them

by means of a UCL violation -- is irreconcilable with the holdings ofKraus

and Korea Supply. Under those cases, such an award would by definition

be an impermissible award of nonrestitutionary disgorgement. (See supra

at pp. 4-6; Kraus, supra, 23 Cal.4th at p. 127 [disgorgement refers to

“surrender of all profits earned as a result of an unfair business practice

regardless ofwhether those profits represent money taken directlyfrom

persons who were victims ofthe unfairpractice” (italics added)].) Those

cases make clear that the only permissible monetary award under the UCL

is one that represents the “return of money or property that was once in

[plaintiffs] possession” and was obtained by the defendant through an

unfair business practice. (See Korea Supply, supra, 29 Cal.4th at p. 1149;

see also Id. at 1152 [only “actual direct victims of unfair competition may

obtain restitution” (italics added)].)

Construing the Tobacco II dicta as authorizing nonrestitutionary

disgorgement would destroy the balance the Legislature sought to strike in

the UCL between broad liability and limited relief. By allowing individuals

financially uninjured by the defendants’ business practices to receive

monetary awards, such a construction would create a radically expansive,

and unprecedented, remedy. Certainly no other law in California -- and

perhaps the nation -- authorizes monetary awards to uninjured individuals.

Such a remedy would go far beyond any tort or contract remedy, because

those remedies are grounded in the bedrock requirement that a plaintiff

seeking monetary relief must prove an injury caused by defendant’s

conduct. The result would be that the UCL “would be used as an all-
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purpose substitute for a tort or contract action, something the Legislature

never intended.” (Korea Supply, supra, 29 Cal.4th at p. 1151.)

Unhitching the right to monetary relief from the obligation to show

injury caused by the violation would not only flout the Legislature’s desire

to limit the remedies available under the UCL, it would open a Pandora’s

Box of litigation that would raise all the due process concerns this Court

noted in Korea Supply. Far from being an “ancillary” form of relief

monetary reliefwould take center stage in UCL actions, and the UCL

would become a litigation engine for plaintiffs’ lawyers seeking to generate

huge judgments and attorney’s fee awards on behalf ofuninjured

individuals.

Fletcher, which was the source of the Tobacco II dicta, does not

compel this absurd result. Fletcher did not authorize an award of

nonrestitutionary disgorgement. On the contrary, the relief authorized in

Fletcher was expressly limited to restitution as defmed in Kraus and Korea

Supply.

Fletcher involved “excess interest charges” (Cortez, supra, 23

Cal.4th at p. 177) that had been levied on loans to bank customers. As this

Court observed in Cortez, “the remedy we approved [in Fletcher] was

literally restoration of money, the return ofmoney acquiredfrom an

individual to that individual.” (Ibid., italics added.) “The object of the

restitution order. . . [in Fletcher] was money that once had been in the

possession ofthe person to whom it was to be restored. The status quo ante

to be achieved by the restitution order was to again place the victim in

possession of that money.” (Thid., italics added.) Accordingly, Fletcher

cannot be construed as authorizing a monetary award to individuals who

did not have money taken from them by means of a UCL violation.
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Proponents of the notion that the Tobacco II dicta supports the

availability of nonrestitutionary disgorgement also point to the language of

Business & Professions Code section 17203 itself; which states that “{t]he

court may make such orders. . . as may be necessary to restore to any

person in interest any money or property, real or personal, which may have

been acquired by means of such unfair competition.” Focusing on “may

have been acquired,” they argue that the statute does not require a plaintiff

to show that any money actually was acquired by means of a UCL

violation, but only that such money possibly was so acquired.

This argument ignores the rule of statutory construction that “may”

should be interpreted as mandatory if such an interpretation effectuates

legislative intent. (Caflfornia Trust Co. v. Bennett (1949) 33 Cal.2d 694,

697 [interpreting “may” in statute as mandatory, on strength of “well

settled” rule that “permissive words may be interpreted as mandatory where

such construction is necessary to effectuate the legislative intent”].) Here, a

mandatory construction of “may” is the only one in accord with the

Legislature’s intent that remedies under the UCL are to be “limited” and

that the UCL must not be transformed into “an all-purpose substitute for a

tort or contract action.” (Korea Supply, supra, 29 Cal.4th at p. 1150.)

Interpreting “may” to allow for nonrestitutionary disgorgement would

obliterate that legislative intent. (See supra at pp. 8-9.) It would also be

hopelessly at odds with Kraus and Korea Supply, in which this Court --

despite having the very same language before it -- unequivocally held that

nonrestitutionary disgorgement was not an available remedy under the

UCL. (See supra at pp. 4-6.)
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II.

PLAINTIFF CANNOT SATISFY EITHER HURDLE
IMPOSED BY THE UCL FOR MONETARY RELIEF

The foregoing principles show that plaintiff cannot satisfy either the

“lost money or property” standing requirement of Proposition 64 or the

requirements for monetary reliefunder Business & Professions Code

section 17203.

First, plaintiff lacks standing to sue because he suffered no financial

harm. He has never alleged that he paid more than the actual value of the

locksets he received. Nor has he shown that he suffered any type of

consequential or other damages. He has thus incurred no fmancial loss and

has accordingly not lost any money or property.2

Second, even if the Court accepts plaintiff’s argument that he has

standing to sue because his mere purchase of the locksets qualifies as “lost

money or property,” there can be no question that he is not entitled to any

monetary recovery. The measure of restitution is the “excess of what the

plaintiff gave the defendant over the value of what the plaintiff received.”

(Cortez, supra23 Cal.4th at p. 174.) Despite multiple opportunities,

plaintiff has never alleged that he gave the defendant more than the value of

what he received.

2 The Court of Appeal in this case construed the “lost money or property”
requirement as limiting standing to those individuals “who suffer losses...
that are eligible for restitution.” (Kwikset v. Superior Court (2009) 171
Cal.App.4th 645, 654, citing Buckland v. Threshold Enterprises Ltd. (2007)
155 Cal.App.4th 798, 817 and Citizens ofHumanity, LLC v. Costco
Wholesale Corp. (2009) 171 Cal.App.4th 1, 22.) Real Parties in Interest
argue that this ruling is wrong. (See Opening Br. at pp. 20-27.) But, as
noted above, this Court can and should affirm without the need to equate
“lost money or property” with restitution.
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CONCLUSION

For the foregoing reasons, this Court should (1) affirm the Court of

Appeal’s judgment, and (2) reaffirm that restitution, as defined by this

Court in Kraus and Korea Supply, is the only monetary remedy available

under the UCL.

Dated: December 21, 2009 ARNOLD & PORTER LLP

By:

_________

Trton H. Norris
Angel A. Garganta
Attorneys for Amicus Curiae
California Manufacturers &
Technology Association,
Caljfornia Bankers Association,
American Herbal Products
Association, VeriSign, Inc. and
BP West Coast Products LLC
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Q BY PERSONAL SERVICE I caused such envelope to be delivered by
hand to the office of the addressee.

Q BY FACSIMILE The above-referenced document (together with all
exhibits and attachments thereto) was transmitted via facsimile transmission
to the addressee(s) as indicated on the attached mailing list on the date
thereof. The transmission was reported as completed and without error on
the attached confirmation sheet.
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[] BY FEDERAL EXPRESS I caused the sealed envelope(s) or package(s)
to be delivered by Federal Express Priority Oveñright (delivery by next
business morning) to the offices of the addressee(s) by placing the
envelope(s) or package(s) for collection and overnight delivery. I am
“readily familiar” with this firm’s practice of collection for overnight
delivery. On the same day that envelopes or packages are placed for
collection, they are either picked up by Federal Express or deposited at a
facility regularly maintained by Federal Express in the ordinary course of
business with the cost thereofbilled to the finn’s account.

[] (VIA EMAIL) The above-referenced document(s) (together with all
exhibits and attachments thereto) was transmitted via email on December
21, 2009 before 5:00 p.m. PST to the person(s) at the email address(es) set
forth on the attached service list. Within a reasonable time after
transmission, no indication that the transmission was unsuccessful had been
received.

ff STATE I declare under penalty ofperjury under the laws ofthe State of
California that the foregoing is true and correct. Executed on December 21,
2009, at Los Angeles, California.

[] FEDERAL I am employed in the office of a member of the bar of this court
at whose direction the service was made. Executed on December 21, 2009,
at Los Angeles, California.
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SERVICE LIST

Michael J. Abbott Counsel for Petitioners

Fredrick A. Rafeedie
William M. Turner
Jones Bell Abbott Fleming & Fitzgerald LLP
601 S. Figueroa St., 27th Floor
Los Angeles, CA 90017
213-485-1555
213-689-1004 (fax)

Timothy G. Blood Counsel for Real Parties

Pamela M. Parker in Interest

Kevin K. Green
Coughlin Stoia Geller

Rudman & Robbins LLP
655 West Broadway, Suite 1900
SanDiego,CA 92101
619-231-1058
619-231-7423 (fax)

Jonathan W. Cuneo Counsel for Real Parties

Michael G. Lenett in Interest

Cuneo Gilbert & LaDuca, L.L.P.
507 C Street, N.E.
Washington, DC 20002
202-789-3960
202-789-1813 (fax)

Venus Soltan Counsel for Real Parties

Soltan & Associates in Interest

450 Newport Center Drive, Suite 350
Newport Beach, CA 92660
949-729-3100
919-729-1527 (fax)

The Honorable David C. Velasquez Respondent

Department CX1O1
Orange County Superior Court
751 West Santa Aria Boulevard
Santa Ana, CA 92701
714-834-4802
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Other Copies to:

Clerk of the Court
California Court of Appeal
Fourth District, Division Three
925 North Spurgeon Street
Santa Ana, CA 92701
714-558-6777
714-543-1318 (fax)

Appellate Coordinator
Consumer Law Section
Office Of The Attorney General
300 South Spring Street
Los Angeles, CA 90013
213-897-2000

District Attorney
Orange County District Attorney’s Office
401 Civic Center Drive West, Room 200
SantaAna,CA 92701
714-834-3600

Clerk of the Court
Orange County Superior Court
Civil Complex Center
751 West Santa Ana Boulevard
Santa Ana,CA 92701
714-568-4700
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