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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PROCESS CONTROLS
INTERNATIONAL, INC., d/b/a
AUTOMATION SERVICE

a Missouri corporation,

Plaintiff,

VS, Case No. 4:10-cv-00645 CDP
EMERSON PROCESS MANAGEMENT, LLLP
a Delaware limited liability company,

and

FISHER CONTROLS INTEENATIONAL, LLC
a Delaware Limited Liability Company,

Serve: Registered Agemt

The Corporation Trust Company
Corporation Trust Center

[nstitutions and Professional Regulation
1209 Orange Street

Wilmington, DE 19801

and

ROSEMOUNT, INC.,
a Minnesota Corporation,

Serve: Registered Agent
CT Corporation

100 8 5th Street #1075
Minneapolis, MN 55402
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Defendants,

SECOND AMENDED COMPLAINT

COMES NOW Process Controls International, Inc., d&/bfa Automation Service

(*Automation Service™) and for its Complaint against Emerson Process Management, LLLP
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(“EPM?), Fisher Controls Intcrnational, LLC. (“Fisher”) and Rosemount, Inc (“Rosemount”),

(collectively "Emerson") states as follows:

SUMMARY OF ALLEGATIONS

1. Automation Service is a remanufacturer of industrial control valves, their
components and process control instrumentation. Emerson, through various subsidiaries, is the
original equipment manufacturer (“OEM”) of many of these control valves, componcnts and
process control instrumentation. Emerson also remanufactures its own control valves,
components and process control instrumentation through its “Encore” division. In order to sell
more original and remanufactured control valves, components and process control
instrumentation, restrain customer choice, and injure its competitors, Emerson has used various
techniques to prevent Automation Scrvice from selling remanufactured control valves,
components and process control instrumentation, force Automation Service to sell its
remanufactured products at a lower price, and to curtail sales by Automation Service of other
products. One of Emerson’s unfair techniques has been to conspire with and influence FM and
FMA not to approve control valves, components or process control instrumentation
remanufactured by Automation Service even though FM and FMA have an approval standard for
remanufactured control valves, components and process control instrumentation which
Automation Services products meet. Emerson has also aggressively and illegally uscd the thrcat
of litigation under the tradcmark and copyright laws of the United States to attempt to restrain
Automation Service’s business. In this lawsuit, Automation Service seeks damages against
Emerson, FM and FMA for preventing Automation Service from obtaining FM approval, seeks
to compel FM and FMA to approve its components and process control instrumentation as
compliant with FMA’s standards and secks damages from Emerson, and FM and FMA based on

other anticompetitive conduct.

11120097v2 2



Case: 4:10-cv-00645-CDP Doc. #: 128 Filed: 05/10/11 Page: 3 of 40 PagelD #: 1968

PARTIES

Lk Automation Service is a Missouri corporation with its principal place of business
in Earth City, Missouri. Automation Service is a citizen of the State of Missouri.

S EPM is a Delaware limited liability limited partnership with its principal place of
business in lTowa. EPM is a citizen of the States of Delaware and Iowa. EPM does business in
all 50 states and has a presence in St. Louis, Missouri.

4. Fisher is a Delawarc limited liability company with a principal place of business
in Towa. Fisher is a citizen of State of Delaware. Fisher does business in all 50 states and has a
presence in St. Louis, Missouri.

5. Rosemount is a Minnesota corporation with a principal place of business in
Minnesota. Rosemount is a citizen of Minnesota. Rosemount does business in all 50 states and
has a presence in St. Louis, Missouri.

6. EPM, Fisher and Rosemount are all affiliates and are all direct or indirect
subsidiaries of Emerson Electric Company.

JURISDICTTION AND VENUE

% This Court has jurisdiction over this matter under 28 U.S.C. §1332 in that it
involves an amount in controversy in excess of $75,000.00, exclusive of interest and costs and is
between parties of diverse citizenship.

8. In the alternative, this Court has jurisdiction over this matter pursuant to 28
U.S.C. §1331 in that Counts I, I1I, V, VII, IX and XII of this Complaint arise under the laws of
the United States and thereby present a federal question.

9. This Court has jurisdiction over Counts II, IV, VI, VIII, X and XI of the
Complaint pursuant to 28 U.S.C. § 1367 in that they arise out of the same nucleus of operalive

facts as Counts I, 111, V, VII, IX and XII.
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10.  Venue is appropriate in the United States District Court for the Eastern District of
Missouri pursuant to 28 U.S.C. § 1391 in that all or part of the actions giving rise to this case
took place in this District and the harm to Plaintiff occurred in this District.

11.  EPM, Fisher and Rosemount are subject to jurisdiction in Missouri and in the
United States District Court for the Eastern District of Missouri in that they transacts substantial
and continuing business and maintain officcs in Missouri and in the Eastern District of Missouri.

AUTOMATION SERVICE AND ITS PRODUCTS

12. Automation Service is a remanufacturer of Control valves, associated
Components, and instrumentation

13.  Remanufacture involves completely disassembling a control valve or
instrumentation, replacing all parts subject to wear, thoroughly inspecting and cleaning all parts,
testing and verifying the proper functioning of all integral parts, reassembling and retesting the
control valve or instrumentation. Remanufacture is different than repair in that repair focus on
fixing a known malfunction without any other rejuvenation. Some market participants may use
the terms “remanufacture,” “recondition” and “rebuild” interchangeably, but as practiced by
Automation Service remanufacturing goes bcyond most rebuilder’s efforts.

14, A Control valve has several components and may be used with a variety of
associated equipment:

a. The Valve itself — a cast or constructed chamber which holds the

mechanical device which regulates the flow of gas or liquid; often a ball,
plug or buttertly shaped piece,

b. An Actuator — a pneumatic (air driven) or hydraulic (fluid driven) device
to move the ball, plug or butterfly inside the valve.

C. A Positioner — an electrical, pneumatic or hydraulic device to control how
much the actuator opens or closes the valve.
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d. Process Control Instrumentation — equipment, often electrical, to sense
pressure or temperature often, but not always, located near the valve to
enable the valve operator to monitor rate of flow and other important
characteristics of the liquid or gas travelling in the piping system. Process
Control Instrumentation also includes other equipment such as transducers
uscd to assist in the control of piping systems.

€. In this complaint “Control valve” shall mean a combination of a Valve,
Actuator, and Positioner. “Components” shall mean any or all of Valves,
Actuators or Positioners. “Process Control Instrumentation or
Instrumentation” shall mean all other devices used in connection with
monitoring and controlling piping systems.

15.  Many of the industrial environments in which Automation Service’s products are
used are hazardous because the materials transported by the piping systems on which the Control
valves and Components are used are flammable, combustible or corrosive,

16. A typical installation of Control valves, Components and Instrumentation is
shown at Exhibit 1, which is hereby incorporated by refercnce.

17.  The useful life of the Control Valves, Components and Instrumentation is often
significantly longer than the piping systems in which they are originally installed.

18. When a piping system is revised, replaced or expanded, used Control Valves,
Components or Instrumentation with significant remaining useful life become available for
purchasc (“Used Control valves/Used Components/Used Instrumentation™).

19.  Automation Service purchases Used Control valves, Used Components and Used
Instrumentation and remanufactures those parts as described above creating remanufacturcd
Control valves, and remanufactured Components and remanufactured Instrumentation.
(“Automation Service Remanufactured Control valves, Automation Service Remanufactured
Components and Automation Service Remanufactured Instrumentation”).

20. Automation Service leaves the trademarks of Emerson and the certification marks

of FMA on Automation Service Remanufactured Control valves, Automation Service
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Remanufacturcd Components and Automation Service Remanufactured Instrumentation because
purchasers of Remanufactured Control valves, Remanufactured Components and
Remanufactured Instrumentation are often seeking to match existing equipment on a particular
piping system or in a particular plant.

21. Automation Service also clcarly marks all of Automation Service
Remanufactured Control valves, Automation Service Remanufactured Components and
Automation Service Remanufactured Instrumentation as remanufactured and places the relevant
contact information for Automation Service on all such Remanufactured Control valves,
Remanufactured Components and Remanufactured Instrumentation.

22. It is also well-known in the industry that Automation Service is only a
remanufacturer and not an OEM.

23. In order to maintain uniformity and/or to save cost, users of Control valves,
Components and Instrumentation often purchase Remanufactured Control valves,
Remanufactured Components and Instrumentation.

24,  Remanufactured Control  valves, Remanufactured Components and
Remanulactured Instrumentation typically have a significantly lower cost than new Control
valves, Components and Instrumcntation and perform the same as the new Control valves,
Components and Instrumentation.

25.  Remanufactured products play an important role in industry in that: 1) they allow
consumers to maintain older systems by providing replacement parts; 2) the availability of
remanufactured products actually fosters brand loyalty by removing the opportunity for complete
replacement by a competitive brand (e.g., replace Fisher products with Yokogawa); and 3) it

creates a less costly alternative for consumers.
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26. By stifling third party Remanufacturers like Automation Service, Emerson hopes
to capture the benefits of a remanufactured market through its Encore division without the

competitive effect of third party remanufacturers.

EMERSON AND ITS PRODUCTS

27. Emerson through its Rosemount (Process Control Instrumentation) and Fisher
(Valves, Actuators and Positioners) brands is a leading manufacturer of Control valves,
Components and Instrumentation used in hazardous environments. (“Emerson Control valves,”
“Emerson Components” and “Emerson Instrumentation”).

28. Emerson Control valves, Emerson Components and Emerson Instrumentation are
well-made and have long service lives.

29. Emerson Control valves, Emerson Components and Emerson Instrumentation
often outlive the plants and systems on which they are initially installed.

30.  Factory Mutual Insurance Company, d/b/a FM Global ("FM") is a Delaware
corporation with its principal place of business in Rhode Island. FM is a mutual insurance
company specializing in insurance for industrial facilities. FM encourages its insureds to
become active in its organization.

31.  FM Approvals, LLC ("FMA") is a wholly owned subsidiary of FM and is a
Rhode Island limited liability company with a principal place of business in Massachusetts. FM
through its subsidiary FMA is an important standard setting entity for industrial plants.

32. Those eligible Emerson Components and Instrumentation are reviewed by FMA
and receive approval from FMA, For the purpose of this complaint all products which receive
approval from FMA shall be referred to as “FM Approved.”

33. Emerson Control valves, Emerson Components and Emerson Instrumentation are

often remanufactured by Automation Service.
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34.  Other entities not associated with Emerson or Automation Service also
remanufacture Emerson Valves, Emerson Components and Emerson Instrumentation.

35.  Remanufactured Control valves, Remanufactured Components and
Remanufactured Instrumentation provide such a good alternative to new Control valves,
Components and Instrumentation that the emergence of a Remanufactured Control valve,
Remanufactured Component or Remanufactured Instrumentation market drives down the retail
price of new Valves Assemblies, Components and Instrumentation. In the absence of
remanufactured market, OEMs including Emerson, often raise the price of older models in order
to migrate customers to newer models.

36. Emerson, both as an OEM and through its Encore division, is a direct competitor
of Automation Service in the market for remanufactured Emerson Control valves and
remanufactured Emerson Components and remanufactured Emerson Instrumentation.
(“Relevant Product Market”) in the United States (“Relevant Geographic Market”) (collectively
referred to as “Relevant Market™).

THE CLOSE TIES OF EMERSON AND FM

37. Emerson’s electronic Positioners and Instrumentation are FM Approved. Other
Emerson Components such as Valves or Actuators are not FM Approved because no FM
Standard applies to these components.

38. Emerson is an FM insured entity.

39. Emecrson has particularly close ties to FM because: (1) Emerson’s Director of
Risk Management is a member of FM’s Risk Management Executive Council, Central Division;
and (2) Emerson’s Vice President and Treasurer is a member of FM’s Advisory Board and (3)
Emerson’s Senior Executive Vice President and Chief Financial Officer is a member of FM’s

Board of Directors.
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40, On information and belief, Emerson is FM’s largest insurance customer.
THE RELEVANT MARKETS
41, The Relevant Product Market is limited to Remanufactured Emerson Control

valves, Remanufactured Emerson Components and Remanufactured Emerson Instrumentation,
because customers with one brand of Control valve, Component or Instrumentation prefer to buy
replacement valves, replacement components or replacement instrumentation of that same type,
because mixing cquipment from various manufacturers within a plant or piping system
introduces unwanted training, maintenance and logistical problems and may not be feasible from
a financial standpoint.

42.  There is no reasonably interchangeable Valve Assembly, Component or
Instrumentation for a recmanufactured Emerson Control valve, remanufactured Emerson
Component or remanufactured Emerson Instrumentation other than a new Emerson Control
valve or new Emerson Component or new Emerson Instrumentation or remanufactured Emerson
Control valve, remanufactured Emerson Component or remanufactured Emerson Instrumentation
which was remanufactured by one of the various remanufacturers because of the logistical,
engineering and training issues involved in using the products of a different manufacturers in the
same piping system or even within the same plant.

43, Although both Emerson and Automation Service operate worldwide, the Relevant
Geographic Market is limited to the United States for purposes of this lawsuit as it is the territory
governed by the statutes granting jurisdiction and both companies market and sell their products
across the country.

THE KEY ROLL OF FMA

44,  FM conducts audits of its insurance clients in order to assist them in modifying

their facilities to reduce claims,

11120097v2 9



Case: 4:10-cv-00645-CDP Doc. #: 128 Filed: 05/10/11 Page: 10 of 40 PagelD #: 1975

45. FM gocs further than most insurers because FM’s subsidiary, FMA has an
approval process whereby FMA offers worldwide industrial and commercial product
certification and testing. See Exhibit 2, which is hereby incorporated by reference.

46.  FMA advertises that products which comply with its standard provide more safe
operation than non-approved products. FMA’s website boasts: “Recognized and respected
across the globe, FM Approvals certification assures customers that a product or service has been
objectively tested and conforms to the highest national and international standards.” (See
Exhibit 2).

47.  FMA encourages the development and use of products which it approves.

48.  FMA states its goals as follows: “FM Approvals strives to be the certification
organization of choice, offering global services with unsurpassed technical integrity and
exceptional customer satisfaction.” (See Exhibit 2).

49.  To quote F'MA’s website: “Industrial and commercial companies around the
world rely on products and services that are FM Approved and specification tested to protect
their properties from loss. The FM APPROVED mark, which is backed by scientific research
and testing, tells customers your product conforms to the highest standards. (See Ixhibit 2).

50. The FMA approval process is set forth in Exhibit 2 taken from FM and FM
Approvals website.

51. FM insureds who follow FM recommendations and who use FMA approved
products in their facilities pay lower premiums on the insurance from FM because FM has
determined that insureds which follow these procedures will have fewer and less severe covered

Joses. FM may even refuse to insure facilities which do not use FM Approved products. FM
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also instructs plants that any losses that occur as a result of a fire or explosion may not or will not
be covered if the plants use any instrumentation or valves that are not FM Approved.

52. FMA’s standards have obtained wide acceptance in the market place and many
users of Control valves and Components require or request that all cquipment which they
purchase be FM approved, even if they are not an FM insured.

53. FMA’s standards apply only to the electronic portions of control valves; typically
Positioners and Instrumentation.

54.  The applicable FMA Standard for the original manufacture of Positioncrs and
Instrumentation used with and in Control valves and at issue in this case is attached hereto as
Exhibit 3 and incorporated herein by reference (“FM OEM Standard™). Instrumentation and
Positioners which have met this standard are FM Approved.

55. FMA has also developed a standard for remanufacture of Positioners and
Instrumentation covered by the FM OEM Standard. This standard is attached hereto as Exhibit 4
and incorporated herein by reference (“FM Remanufactured Standard”)

56.  FMA only approves electrical components of Control valves and Instrumentation.
Components such as Valves, Actuators, and non electronic Positioners are not capable of being
FM Approved.

57.  One requirement of the FM Remanufactured Standard as interpreted by FMA is
that the remanufacturer enter into an agreement with the OEM of the equipment to be
remanufactured. (“OEM Agreement Requircment”).

38. The FM OEM Agreement Requirement allows the OEM to control the market for

Remanufactured Control valves, Remanufactured Components and Remanufactured
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Instrumentation by determining which, if any remanufacturers can produce FM Approved
remanufactured products.

59.  FMA allows exceptions to various requirements of the FM Remanufactured
Standard in order to meet the individual needs of various products.

60. FMA will not allow an exception of the FM OEM Agreement Requirement,
however, as discussed below.

61.  Emerson has been a strong proponent of the FM OEM Agreement Requirement.

62.  FM and FMA should not favor the OEM Agreement Requirement because:

a. It is not important for the integrity of its standards;

b, Causes FMA to lose revenue from lost opportunities to approve
remanufacturers;

C. Causes thc FM Remanufactured Standard, which took time, effort and

money to develop Lo be largely unused.

d. Jeopardizes the acceptance of all of its standards overall by causing them
to be inaccessible to the market place.

& It is directly contrary to its stated purpose ol developing and encouraging
the use of FM Approved products and maintaining technical integrity.

f. It causes FM to lose insurance business or to overcharge insureds because
some companies will use or have used Remanufactured Control valves,
Remanufactured Components or Remanufactured Instrumentation.

63. To the best of Automation Service’s knowledge, information and belief after
inquiry, no remanufacturer has met thc FM Remanufactured Standard except Emerson’s Encore
division because of the FM OEM Agreement Requirement,

64. The only reasonable inference from FMA’s refusal to deviate from the FM OEM
Agreement Requirement is that FM and FMA have an agreement with Emerson to restrain trade

in order to assist Emerson.
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65. FEmerson has monopoly power or a dangerous likelihood of developing monopoly
power in the Relevant Market because the FM OEM Agreement requirement means that only
Emerson can produce Control valves, Components and Instrumentation (both new and
remanufactured) which are FM Approved. FM and FMA have either willingly or under coercion
cooperated with Emerson to bring about this monopoly or dangerous likclihood of monopoly.

EMERSON’S SMEAR CAMPAIGN

66. Emerson has indicated an open hostility to Remanufactured Control valves,
Remanufactured Components and Rcmanufactured Instrumentation because they negatively
impact Emerson’s profitability on Emerson Control valves, Emerson Components and Emerson
Instrumentation.

67. Emerson has focused its efforts particularly at Automation Service bccause
Automation Service is the largest and highcst quality remanufacturer. In fact, Emerson ad-
mitted to Automation Service that it planned to use the same tactics against all other
remanufacturers.

68. Emerson attacks the safety of Remanufactured Control valves, Remanufactured
Components and Remanufactured Instrumentation in general through its website and articles
such as these at Exhibit 5 and 6, which are incorporated herein by reference.

69.  Emerson’s attacks on remanufacturers, including Automation Service, in the
market place focus on control valve pressure containment capabilities. In addition to Emerson’s
attack being invalid as to their primary argument, FM and/or FMA do not approve or certify
pressure ratings. FM and FMA approve only the intrinsic safety of electrical components. As
such, Emerson’s argument has nothing to do with any activity which involved FM or FM

Approvals.
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70. Emerson has blocked the efforts of Automation Service to produce FM Approved
remanufactured products as discussed below.

71.  Emerson uses its FM Approved status in its adverlising and on its website through
materials such as those attached as Exhibits 7, 8, 9 and 10, which are incorporated herein by
reference.

72. Emerson has directly attacked Automation Service by sending letters such as
those attached as Exhibits 11 and 12, which are incorporated herein by relerence to Automation
Service’s customers. These letters are examples of many such letters disseminated by Emerson.

73. Emerson has threatened Automation Service’s customers by stating that Emerson
will not repair or service Emerson Control valves, Emerson Components and Emerson
Instrumentation on piping systems if Emerson discovers Remanufactured Control valves,
Remanufactured Components and/or Remanufactured Instrumentation not purchased from
Fncore. Because service for Emerson Control valves, Components or Instrumentation often
must be done on an emergency basis to maintain production, this threat causes customers not to
purchase Automation Service products.

74.  Emerson is aware that FM approval only applies to the electronic Instrumentation
and Components of its Control valves, but attacks Automation Service and other remanufacturers
as if the FM approval extended to all Components.

75. Emerson is aware that Remanufactured Control valves, Remanufactured
Components and Remanufactured Instrumentation are safe and that its statcments about
Remanufactured Control valves, Remanufactured Components and Remanufactured

Instrumentation are untrue.
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76.  Although Emerson claims that Remanufactured Control valves, Remanufactured
Components and Remanufactured Instrumentation are less safe than new Control valves,
Components and Instrumentation, these statements are untrue as to Automation Service.
Emerson does not distinguish between Automation Service and other remanufacturers and in part
targets Automation Service.

77.  An example of Emerson tactics is the report at Exhibit 13 in which Emerson
claims remanufactured Emerson Control valves are defective when in reality the issues raised by
Emerson are minor and do not affect the functioning or the safety of the equipment.

78.  Emerson competes with Automation Service in the Relevant Market, both as to
new Control valves, Components and Instrumentation and via its Encore division as to
remanufactured Control valves, Components and Instrumentation and has engaged in this
campaign to smear Automation Service’s remanufactured Control valves, Components and
Instrumentation in order to sell more new and remanufactured Emerson Control valves, Emerson

Components and Emerson Instrumentation.

AUTOMATION SERVICE TRIES TO RESPOND

79. In order to counter Emerson’s allegations that Automation Service
Recmanufactured  Control  valves, Remanufactured Components and Remanufactured
Instrumentation are as safe, Automation Service sought to comply with the FM Remanufactured
Standard.

80. As set forth in Exhibit 14, which is incorporated herein by reference, Automation
Service sent FMA a letter applying for approval of its remanufactured Emerson Instrumentation.

81.  In FMA’s first response to Automation Service, during a telephone conversation,

FMA indicated that authorization for approval from Emerson (the OEM) was needed.
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82. FMA rcitcrated this requirement in the email attached as Exhibit 15, which is
incorporated herein by reference.

83.  Automation Service asked FMA to explain the type of agreement necessary with
Emerson and FMA did so in the email attached at Exhibit 16, which is incorporated herein by
reference.

84. Automation Service requested authorization from Emerson to remanufacture
Emerson Instrumentation by the letter attached hereto as Exhibit 17 and incorporated herein by
reference.

85.  Automation Service received no response to Exhibit 17.

86.  Automation Service then asked FM and/or FMA who to contact at Emerson and
contacted the person identified by FMA by the letter attached as Exhibit 18.

87.  In the letter attached hereto as Exhibit 19 and incorporated herein by reference,
Emerson refused to discuss any agreement with Automation Service,

88.  The FM Remanufactured standard allows for an alternative approval process, if
the precise requirements of the standard cannot be met.

89.  Automation Service asked FMA if it could establish the safety of its
Remanufactured Instrumentation through an alternate means by the email attached hereto as
Exhibit 19 and is incorporated herein by reference.

90.  In response, FMA refused to consider any alternatives via the email attached
hereto as Exhibit 20, which is incorporated herein by reference.

91. Emerson, 'MA and FM have conspired to prcvent anyone from obtaining FM

approval of remanufactured Emerson Process Control Instrumentation.
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EMERSON’S HARASSMENT OF AUTOMATION SERVICE

92. As early as 1988, Emerson began a program of harassing Automation Service
through the abusive use of the trademark and copyright laws.

93, In June 1988, Rosemount, Inc., now a part of Emerson, sent the letter attached as
Exhibit 21, which is incorporated herein by reference, questioning Automation Service’s
business practices.

94, As set forth in Exhibit 22, which is incorporated herein by reference, Automation
Service explained that its business practices complied with the law and that Rosemount’s
accusations were unfounded.

95.  As set forth in Exhibit 23, which is incorporated herein by refcrence, Roscmount
persisted in secking unneeded changes in Automation Service’s behavior.

96.  Automation Service refused to make the additional changes requested in Exhibit
23 and the matter was concluded for a time.

97.  Emerson harassment did cause Automation Service to modify its behavior and did
chill competition in the Relevant Market.

98.  Emerson’s harassment resumed in 2007 when it filed the lawsuit attached as
Exhibit 24, which is incorporated herein by reference.

99.  The lawsuit was settled shortly after it was filed by the Agreement attached as
Exhibit 25 (filed under seal), which is incorporated herein by reference.

100. In the 2007 lawsuit, Fisher Controls (now a part of Emerson) does not allege that
consumers are confused or that Automation Service’s products [ail to operate properly.

101. In the 2007 lawsuit, Emerson is unhappy that Automation Service “associates”

itself with Emerson. The truth, contained on the very pages of Emerson’s lawsuit, is that the
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only “association” is Automation Service’s truthful representation that the original manufacturer
of the Control valves or Components was Emerson.

102.  In 2009, Emerson continued its harassment by sending the letter attached as
Exhibit 26 (filed under seal) and incorporated by reference alleging a breach of the Settlement
Agreement, Exhibit 27.

103. As set forth in Exhibit 27, which is incorporated herein by reference, the
allegations in Exhibit 26 are baseless and made solely to harass Automation Service and stifle
competition.

104.  The purpose of Emerson in challenging Automation Service under the trademark
laws has not been to protect Emerson’s trademarks, which have not been damaged or infringed in
any way, but to prevent Automation Service from obtaining FM approved status for their
remanufactured Emerson Control valves and Emerson Components.

105. Emerson has no rights in the FM approved certification, but wishes to prevent
Automation Service [rom becoming FM approved on Remanufactured Positioners and
Instrumentation in order to gain an unfair competitive advantage.

106. Emerson’s harassment of Automation Service and Emerson’s monopolization of
the FM approval illegally restrains trade, because it seeks to remove Automation Service from
the Relevant Market for unfair and unreasonable purposes.

THE HARM TO AUTOMATION SERVICE

107.  Automation Service has been damaged by the actions of I'M, 'MA and Emerson

in at least 3 ways:

a. By loss of sales of Remanufactured Control valves, Remanufactured
Components and Remanufactured Instrumentation;
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b. By reduced profit on those Remanufactured Control valves,
Remanufactured Components and Remanufactured Instrumentation sold;
and

c. By lost salcs of products other than Remanufactured Control valves,

Remanufactured Components and Remanufactured Instrumentation
because customers wished to buy all of their needs from a single vendor.
(“Automation Service Damages”).

DISMISSED

COUNT I (ILLEGAL RESTRAINT OF TRADE
15 USC §1, ET SEQ, (AGAINST EMERSON. FM AND FMA))

108. Automation Service realleges and incorporates by reference paragraphs 1 to 107
of its Complaint as if set forth in full herein.

109. Emerson, FM and FMA have actcd in concert, through a contract, combination
and conspiracy to illegally restrain trade in the Relevant Market.

110. In the alternative, Emerson has coerced FM and FMA into illegally restraining
trade in the Relevant Market to Emerson’s advantage.

111. Emerson, I'M and FMA working together cither through a conspiracy or through
cocrcion by Emerson, have restrained trade in the Relevant Market by stifling the ability of
Automation Service and other remanufacturers of Emerson Control valves, Emerson
Components and Emerson Instrumentation to compete in the Relevant Market, through illegal
means and a systematic harassment of Automation Service.

112.  Emerson, FM and FMA have illegally restrained Automation Service’s ability to
compete in the Relevant Market by:

a. Emerson’s refusal to deal with Automation Service;

b. Emerson’s publishing of false and misleading articles regarding the safety
of remanufactured Emerson Control valves, Emerson Components and
Emerson Instrumentation sold by Automation Service, as alleged more
fully herein;
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c. Emerson’s writing false and misleading letters regarding the safety of
remanulactured Emerson Control valves, Emerson Components and
Emerson Instrumentation to clients of Automation Service as well as
drafting false and misleading reports regarding Emerson Control valvcs,
Emerson Components and Emerson Instrumentation which Automation
Service has remanufactured, as alleged more fully herein;

d. FMA’s refusal to approve Automation Service’s remanufactured Emerson
Control valves, Emerson Components and Emerson Instrumentation
without an agreement from Emerson; and

& FM’s ratification and enforcement of FMA’s refusals by refusing to insure
or provide discounts to customers who used products which were not FM
Approved.

f; Emerson’s filing and threatening to file frivolous and baseless trademark
and copyright litigation against Automation Service, as alleged more fully
herein.

113.  There is no reasonable basis for FM and/or FMA to refuse to approve Automation
Service’s remanufactured Emerson Control valves, Emerson Components and Emerson
Instrumentation, without an agreement from Emerson, because an agreement with Emerson has
no bearing on the safety or efficacy of Automation Service’s remanufactured Emerson Control
valves and Emerson Components.

114. Emerson competes with Automation Service in the Relevant Market of
remanufactured Emerson Control valves, Emerson Components and Emerson Instrumentation
through Emerson’s Encore division.

115.  Emerson, FM and FMA have harmed Automation Service, other remanufacturers,
and consumers, in interstate commerce directly through the anticompetitive and illegal conduct
of Emcrson, FM and FMA.

116. Automation Service has been specifically harmed, through Emerson’s, and FM’s
and FMA’s conduct in the form of an inabilily (o sell their remanufactured Emerson Control

valves, Emerson Components and Emerson Instrumentation or selling at lower price, because
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Automation Service cannot become FM Approved and Emerson has engaged in a smear
campaign against remanufacturers that cannot become FM Approved. Automation Service has
also been harmed by most sales of other products which it could have sold if it had the ability to
sell Remanufactured Imerson Control valves, Emerson Components and Emcrson
Instrumentation.

117. In the alternative, and in addition to Emerson’s, FM’'s and FMA’s harm to the
Relevant Market, Emerson has maintained market power in the Relevant Market through its
conspiracy with, or coercion of, FM and FMA in order to prcvent FMA from approving
Automation Service’s remanufactured Emerson Control valves, Emerson Components and
Emerson Instrumentation.

DISMISSED

COUNT II (ILLEGAL RESTRAINT OF TRADE
RSMO §416.031, ET SEQ.) AGAINST EMERSON, FM & FM APPROVAL

118.  Automation Service realleges and incorporates by reference paragraphs 1 to 117
of its Complaint as if set forth in full herein.

119. Emerson, FM and FMA have acted in concert, through a contract, combination,
and conspiracy to illegally restrain trade in the Relevant Market.

120. In the alternative, Emerson has coerced FM and FMA into illegally restraining
trade in the Relevant Market to Emerson’s advantage.

121. Emerson, FM and FMA, working together either through a conspiracy or through
coercion by Emerson, have restrained trade in the Relevant Market by stifling the ability of
Automation Service and other remanufacturers of Emerson Control valves, Emerson
Components and Emerson Instrumentation to compete in the Relevant Market, through illegal

means and a systematic harassment of Automation Service.
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122.  Emerson, FM and FMA have illegally restrained Automation Service’s ability to

compete in the Relevant Market by:
a. Emerson’s refusal to deal with Automation Service;

b. Emerson’s publishing of false and misleading articles regarding the safety
of remanufactured Emerson Control valves, Emerson Components and
Emerson Instrumentation sold by Automation Service, as alleged more
fully herein;

g, Emerson’s writing false and misleading letters regarding the safety of
remanufactured Emerson Control valves, Emerson Components and
Emerson Instrumentation to clients of Automation Service as well as
drafting false and misleading reports regarding Emerson Control valves,
Emerson Components and Emerson Instrumentation which Automation
Service has remanufactured, as alleged more fully hercin;

d. FMA’s refusal to approve Automation Service’s remanufactured Emerson
Control valves, Emerson Components and Emerson Instrumentation
without an agreement from Emerson; and

€, FM’s ratification and enforcement of FMA’s refusals by refusing to insure
or provide discounts to those who used products which were not FM
approved.

f. Filing and threatening to file frivolous and baseless trademark and
copyright litigation against Automation Service, as alleged more fully
herein.

123. There is no reasonable basis for FM and/or FMA to refuse to certify Automation
Service’s remanufactured Emerson Control valves, Emerson Components and Emerson
Instrumentation, without an agreement trom Emerson, because an agreement with Emerson has
no bearing on the safety or efficacy of Automation Service’s remanufactured Emerson Control
valves, Emerson Components or Emerson, Instrumentation.

124. Emerson competes with Automation Service in the Relevant Market of
remanufactured Emerson Control valves, Emerson Components and Emerson Instrumentation,

through Emerson’s Encore division and as an OEM.
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125. Emerson, FM and FMA have harmed Automation Service, other remanufacturers,
and consumers, in interstate commerce directly through the anticompetitive and illegal conduct
of Emerson, FM and FMA.

126. Automation Service has been specifically harmed, through Emerson’s, FM’s and
FMA’s conduct in the form of an inability to sell their remanufactured Emerson Control valves,
Emerson Components and Emerson Instrumentation or selling at lower price, because
Automation Service cannot become FM Approved and Emerson has engaged in a smear
campaign against remanufacturers that cannot become FM Approved. Automation Service has
also been harmed by most sales of other products which it could have sold if it had the ability to
sell remanufactured Emerson Control valves, Emerson Components and Emerson
Instrumentation.

127. In the alternative, and in addition to Emerson’s, FM’s and FMA’s harm to the
Relevant Market, Emerson has maintained market power in the Reclevant Market through its
conspiracy with, or .cocrcion of, FM and FMA in order to prevent FM from approving
Automation Service’s remanufactured Emerson Control valves, Emerson Componenis and
Emerson Instrumentation.

DISMISSED

COUNT III (MONOPOLIZATION
15 U.S.C. §2 (AGAINST EMERSON))

128. Automation Service realleges and incorporates by reference paragraphs 1 to 127
of its Complaint as if sct forth in full herein.
129. Emerson, as an OEM and through its Encore division, is a competilor of

Automation Service in the Relevant Market.
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130. Emecrson has willfully acquired and maintained monopoly power in the Relevant
Market by engaging in anticompetitive conduct that is exclusionary and predatory.

131.  Emerson has willfully acquired and maintained monopoly power in the Relevant
Market by knowingly and willfully publishing articles on its website and in print which falsely
attack the safety of remanufactured Control valves, Components and Instrumentation that are not
FM Approved, as alleged more fully herein.

132.  Emerson has willfully acquired and maintained monopoly power in the Relevant
Market by knowingly and willfully sending letters to Automation Service’s current and potential
customers that falsely attack the safcty of Automation Service’s remanufactured Emerson
Control valves, Emerson Components and Emerson Instrumentation because they are not FM
Approved, as alleged more fully herein.

133. Emerson has willfully acquired and maintained monopoly power in the Relevant
Market by refusing to discuss any agreement with Automation Service regarding Emerson’s
authorization for Automation Service’s FM approval and coercing FM not to approve
Automation Service’s remanufactured Control valves, Emerson Components and Emerson
Instrumentation without an agreement, as alleged more fully herein.

134. Emerson has willfully acquired and maintained monopoly power in the Relevant
Market by harassing Automation Service with unmerited letters, lawsuits, and threatened
litigation, as alleged more fully herein.

135. Emerson’s above listed anticompetitive and predatory conduct has cnabled it to

acquire and maintain monopoly power in the Relevant Market.
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136. Emerson’s monopolization of the Relevant Market has, is and will directly and
proximately damage Automation Service’s business by causing Automation Service to lose sales
and profits in an amount to be determined at trial.

DISMISSED

COUNT IV (MONOPOLIZATION
RSMO §416.031 (AGAINST EMERSON)

137. Automation Service reallcges and incorporates by reference paragraphs 1 to 136
of its Complaint as if set forth in full herein.

138.  Emerson, through its Encore division, is a competitor of Automation Service in
the Relevant Market.

139.  Emcrson has willfully acquired and maintained monopoly power in the Relevant
Market by engaging in anticompetitive conduct that is exclusionary and predatory, including but
not limited to:

a. Knowingly and willfully publishing articles on its website and in print
which falsely attack the safety Remanufactured Control valves,
Components and Instrumentation that are not FM Approved, as alleged
more fully herein;

b. Knowingly and willfully sending letters to Automation Service’s current
and potential customers that falsely attack the safety of Automation
Service’s remanufactured Emerson Control valves, Emerson Componcents
and Emerson instrumentation because they are not FM Approved, as
alleged more fully herein;

c. Refusing to discuss any agreement with Automation Service rcgarding
Emerson’s authorization for Automation Service’s FM approval and
coercing FMA not to approve Automation Service’s remanufactured
Control valves, Emerson Components and Emerson Instrumentation
without an agreement, as alleged more fully herein.

d. Harassing Automation Service with unmerited letters, lawsuits, and
threatened litigation, as alleged more fully herein.
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140. Emerson’s above listed anticompetitive and predatory conduct has enabled it to
acquire and maintain monopoly power in the Relevant Market.

141. Emerson’s monopolization of the Relevant Market has, is and will directly and
proximately damage Automation Service’s business by causing Automation Service to lose sales
and profits in an amount to be determined at trial.

DISMISSED

COUNT V (ATTEMPTED MONOPOLIZATION
15 U.S.C. §2 (AGAINST EMERSON AND FM))

142.  Automation Service realleges and incorporates by reference paragraphs 1 to 141
of its Complaint as if set forth in full herein.

143. Emerson has engaged in anticompetitive conduct directed at Emerson
competitors, including but not limited to Automation Service, in the Relevant Market.

144. By means of the anticompetitive conduct alleged herein Emerson intends to
destroy competition and build for themselves a monopoly in the Relevant Market.

145, Emerson has used its website, articles, and letters to Automation Service’s current
and potential customers to falsely attack the safety of remanufactured Emerson Control valves,
Emerson Components and Emerson Instrumentation that are not FM Approved, as alleged morc
fully herein.

146. These attacks have rendered Automation Service, and other independent Emerson
Control valves, Emerson Components and Emerson instrumentation remanufacturers, less
competitive by wrongfully instilling in consumers a fcar of non FM approved remanufactured
Emerson Control valves, Emerson Components and Emerson Instrumentation.

147. Emerson has a dominant share of the Relevant Market.
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148. Because of Emerson’s agreements with FM and/or FMA and their concerted
attacks on non FM Approved Control valves, Components and Instrumentation, there is a
dangerous probability that Emerson will obtain monopoly power in the Relevant Market.

149.  The collaborative effort of Emerson, FM and FMA to block Automation Service’s
FM approval, as alleged more fully herein, purposely interferes with Automation Service’s
ability to retain existing customers and impedcs their ability to compete for new customers.

150. Emerson attempted monopolization of the Relevant Market has damaged
Automation Service in its business or property by harm to the reputation of its product, loss of
sales, and future loss of sales.

DISMISSED

COUNT VI (ATTEMPTED MONOPOLIZATION
RSMO 8§416.031 (AGAINST EMERSON))

151. Automation Service realleges and incorporates by reference paragraphs 1 to 150
of its Complaint as if set forth in full herein.

152. Emerson has engaged in anticompetitive conduct directed at Emerson
competitors, including but not limited to Automation Service, in the Relevant Market.

153. By means of the anticompetitive conduct alleged herein Emerson intends to
destroy competition and build for themsclves a monopoly in the Relevant Market.

154. Emerson has used its website, articles, and letters to Automation Service’s current
and potential customers to falsely attack the safety of remanufactured Emerson Control valves,
Emerson Components and Emerson Instrumentation that are not FM Approved, as alleged more
fully herein.

155. Thesc attacks have rendered Automation Service, and other independent Emerson

Control valves, Emerson Components and Emerson Instrumentation remanufacturers, less
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competitive by wrongfully instilling in consumers a fear of non FM Approved remanufactured
Emerson Control valves, Emerson Components and Emerson Instrumentation.

156. Emerson has a dominant share of the Relevant Market.

157. Because of Emerson’s agreements with FM and/or FMA and their concerted
attacks on non FM approved control valves and components, there is a dangerous probability that
Emerson will obtain monopoly power in the Relevant Market.

158. The collaborative effort of Emerson, FM and FMA to block Automation Service’s
FM approval, as alleged more fully herein, purposely interferes with Automation Service’s
ability to retain existing customers and impedes their ability to compete for new customers.

159. Emerson’s monopolization of the Relevant Market has damaged Automation
Service in its business or property by harm to the reputation of its product, loss of sales, and

future loss of sales.

DISMISSED

COUNT VII (CONSPIRACY TO MONOPOLIZE
15 U.S.C. §2 (AGAINST EMERSON, FM AND FMA))

160. Automation Service realleges and incorporates by reference paragraphs 1 to 159
of its Complaint as if set forth in full herein.

161. Emerson, FM and FMA have deliberately entered into concerted action that has
created a need for FM approval in the Relevant Market and puts any remanufacturer of Emerson
Valve Assemblies, Emerson Components and Emerson Instrumentation that does not have FM
approval at a gross disadvantage.

162. Emerson, FM and FMA have deliberately entered into concerted action that
blocks remanufacturers of Emerson Control valves, Emerson Components and Emerson

Instrumentation from obtaining FM approval.
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163. Emerson, FM and FMA have acted with the specific intent to obtain a monopoly
in the Relevant Market.

164. In furtherance of that conspiracy, FM and FMA have refused to allow
remanufacturers to obtain FM approval unless the remanufacturers have approval from the
original manufacturer, as alleged more fully herein.

165. To our knowledge, Emerson is the only original manufacturer of Control valves,
Components and Instrumentation that has a remanufacturing division. Emerson’s
remanufacturing division is Encore. .

166. To our knowledge, Encore is therefore the only Control valves, Components and
Instrumentation remanufacturer that has obtained authorization from the original manufacturer
and is the only remanufacturer that is FM Approved.

167. To our knowledge, Emerson refuses to authorize or discuss authorization
agreements with other remanufacturers of their Control valves, Components and Instrumentation
for FM approval, as alleged more fully herein.

168. FM and FMA’s requirement of having Control valves, Components and
Instrumentation remanufacturers be authorized by the OEM does not affect the safety of the
Control valves, Components and Instrumentation, as alleged more fully herein.

169. FM, FMA and Emcrson through their conspiracy have succcssfully blocked all
remanufacturers besides Encore from obtaining FM approval.

170. Automation Service has not been able to obtain FM approval because of this
conspiracy, and therefore has been damaged in its business or property by harm to their
reputation, loss of salcs, future loss of sales, and a lack of FM approval.

DISMISSED
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